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CENTRAL DISTRICT OF CALIFORNIA

CASE NO: SACV 05-868 JVS(MLGx)
CHARLENE NGUON, et al,

Plaintiffs,
MEMORANDUM OF DECISION

BEN WOLF, et al,

Defendants.

This matter came on for trial to the Court on November 28-30, and

ecember 1, 5-7, and 12, 2006. Plaintiffs Charlene Nguon (“Charlene™),' by and
hrough her next friend, Crystal Chhun (“Chhun”), and the Gay-Straight Alliance
etwork (“GSA Network™) (collectively “Plaintiffs”) were represented by Dan

'At trial, the student witnesses, including the individual plaintiff, were more comfortable

being addressed by their first names. Accordingly, the Court refers to them in that fashion

in this decision. DOCKETED ON CM
; SEP 25 2007 m\
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LStormer, Esq., Christine P. Sun, Esq., Collie F. James, Esq., Shawn E. McDonald,

sq., Jordan B. Kushner, Esq., and Anne Richardson, Esq. Defendants Ben Wolf
“Wolf”), Laura Schwalm (“Schwalm”), Kent Baird (“Baird”), Gary Lewis
“Lewis”) (collectively “School Defendants™) were represented by Dennis J.

Walsh, Esq. and Stephan Birgel, Esq.

The focus of this case is Charlene and her relationship with Trang Nguyen

“Trang”) during the academic year 2004-05 at Santiago High School (“Santiago”),
art of the Garden Grove Unified School District (“District”). As discussed below
in detail, Charlene was disciplined for her conduct with Trang, and Plaintiffs claim
hat Charlene’s Constitutional, statutory, and common-law rights were violated in
he process. Specifically, Plaintiffs assert causes of action against the School
efendants under the federal civil rights statute for violation of Charlene’s right to
qual protection® and violation of her First Amendment right to freedom of

lexpression.” Plaintiffs also assert that Wolf violated Charlene’s right to privacy

r;nder California law by making certain disclosures to Charlene’s mother, Chhun.’

laintiffs also seek injunction and declaratory relief on these claims as well as a

E:eparate federal civil rights claim that the School Defendants violated her federal

onstitutional right to privacy.®

42 U.S.C. § 1983.

*First Claim for Relief,
*Second Claim for Relief.
*Sixth Claim for Relief.

®Third, Ninth Claims for Relief. With regard to monetary damages, the Third Claim for

elief was dismissed as to the School Defendants on the basis of qualified immunity. (See
inute Order, Nov. 1, 2006 [“MSJ Order”], p. 15.)
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In accordance with the Court’s usual practice in bench trials, direct
testimony was presented by way of declaration, and the witnesses were then

submitted for cross-examination and further examination.

[, Background.

A. The Plaintiffs,

Charlene At the beginning of the academic year 2004-5, Charlene was a 16
year-old junior at Santiago. Her first two years at Santiago were an academic

success, and her grades remained high during the first semester of her junior year.

Ngoun Decl. [“Charlene”], § 14 & Ex. A.) She took a number of Advanced

lacement (“AP”) courses, and was on a college track. (Id., Ex. A.)

She was the youngest of five children of Cambodian immigrants. (Charlene,
1 3; Chhun Decl. [“Chhun”], 9 3-4 .) Neither parent spoke or understood English
well. (Charlene, 96.)

Charlene met Trang in a freshman Life Science class. (Id., § 15.) By the
L:nd of her sophomore year, Charlene realized that she “was attracted to her as more
than a friend.” (Id., § 16.) At the beginning of the 2004-05 academic year,
Charlene asked Trang to be her girlfriend, and by November they felt sufficiently
comfortable to begin expressing their affection by holding hands and hugging.

(Id., 19 17-18; T. Nguyen Decl. [“Trang”], § 10.) By December, Charlene and

Trang were kissing on the school grounds. (Charlene, 4 25.) Prior to the events

hich unfold below, Charlene had not revealed her sexual orientation to her
arents. (Id., 9§ 26.)
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Charlene graduated from Santiago in June 2006, and now attends Orange
Foast College. (Id., 9§ 39.) The decline in her grades during her senior year led the

University of California at Santa Barbara to withdraw an offer of admission. (Id., §

4 B8 & Ex. B.)
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GSA Network. The GSA Network is a youth-led non—profit organization

made up of lesbian, gay, bisexual, and transgender (“LGBT”) and heterosexual

| tudents and adults. (Laub Decl., §2.) Its mission is to eliminate harassment,
iscrimination, and intolerance toward LGBT students. (Id.) The GSA Network
as been active in lobbying for legislation to protect LGBT students in California
chools. (Id., 4 13-14.) Beginning with academic year 2005-06, the GSA Network
as had a chapter at Santiago. (Seeid., §15.)

The GSA Network’s standing in this case is based on the protection of the

linterests of its members.’

B. The School Defendants.

Principal Wolf. Wolf was the principal at Santiago from July 2002 through
June 2006. (Wolf Decl. [“Wolf?], § 2.) As discussed below, he was the decision

Imaker in determining what punishment to impose on Charlene for her conduct.

Laura Schwalm. Schwalm has been the superintendent of the District since
1999. (Schwalm Decl. [“Schwalm™], § 3.)

"On summary judgment, the Court dismissed the GSA Network’s direct claims. (MS]J
Order, pp. 3-4 )
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Kent Baird. Baird was an assistant superintendent of the District from July
1, 2005 through June 30, 2006. (Baird Decl. [“Baird”], q 1.)

Gary Lewis. Since 2003, Lewis has been assistant superintendent of the

District for special education and student services. (Lewis Decl. [“Lewis”], § 4.)

C. Santiago and the District.

Santiago is a four-year high school. In 2004-05, Santiago had about 2,000
students. (Wolf, 4 6; Schwalm, § 7.) The senior administrators consisted of Wolf,

he principal, and several assistant principals, including Gay Stoval {“Stoval”) and
yan Smith (“Smith”). (Wolf, 4 6; Stoval Decl. [*“Stoval”], | 3; Smith Decl.
[“Smith”], 4 1.)

The District has about 50,000 students. (Schwalm, §7.) The senior

administrators in 2004-05 included the superintendent, Schwalm, and four assistant

uperintendents, including Baird and Lewis. (Id., § 4; Baird, § 1; Lewis, 4 4.)

antiago is one of the high schools in the District.

1.  Schwalm, Baird, and Lewis.

As the evidence developed at trial, it became evident that Schwalm, Baird,
nd Lewis played no role in the disciplining of Charlene and Trang. (Schwalm, |
15; Baird, 99 8-9; Lewis; 9 8.) Those decisions were made by Wolf between
November 2004 and April 2005, and without consultation with District officials.
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Wolf, 99 45; PM 11-30.%) The three district administrators did not become aware
t)f Charlene’s complaints until receipt of a letter from her counsel in July 2005,
well after the close of the 2004-05 academic year. (Schwalm, ¥ 14; Baird, 8 &
Ex. A; Lewis; 16 & Ex. A.)

The Court has already granted summary judgment on Charlene’s theories

hat the District lacked policies and procedures with regard to discrimination on the
asis of gender and that the District administrators failed to investigate her claim of
ender discrimination and take appropriate action. (MSJ Order, pp. 9-10.) There
is simply no evidence to support a finding that Schwalm, Baird, or Lewis engaged
in any “culpable action or inaction in the training, supervision, or control of [their]
ubordinates, . . . acquiescence in the constitutional deprivations of which the
complaint is made, or . . . conduct that showed a reckless or callous indifference to
the rights of others.” Larez v. City of Los Angeles, 946 F.2d 630, 646 (9th Cir.

1991) (citations, brackets, and internal quotation marks omitted.) For like reason,

they did not violate Charlene’s privacy rights under California law.

Schwalm, Baird, and Lewis are entitled to judgment in their favor on all

laims for relief.

II.  Violation of Equal Protection Rights,

Charlene claims that her right to equal protection under the laws was

$No transcript has been prepared. To assist the reader when one is, the Court refers to the
A’noming or afternoon session and the date the testimony was given (e.g., AM 11-30, morning

session November 30, 2006).
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violated because discipline was imposed on her in a discriminatory manner based

bn her sexual orientation.

A. The Applicable Law.

Because the claim of discrimination rest heavily on the facts and the legal

rinciples are not in dispute, the Court gives only brief attention to the applicable
aw. The following are bedrock: (1) sexual orientation represents a protected class
or equal protection purposes, Flores v. Morgan Hill Unified School District, 324
3d 1130, 1137-38 (9" Cir. 2003); see Nabozny v. Podlesny, 92 F.3d 446, 453-55
7" Cir. 1996); and (2) school officials are prohibited from intentionally treating

students disparately on the basis of their protected status, here their sexual
prientation. Reese v. Jefferson School District No. 147, 208 F.3d 736, 740 (9" Cir.
2000).

B. The Evidence at Tnal.

The evidence at trial established that at Santiago it was the role of campus
SUpETvisors, assistant principals, and the principal to monitor and discipline
Istudents for engaging in inappropriate public displays of affection (“IPDA”). A
Etudent was typically first given a warning, and perhaps multiple warnings, before
discipline was imposed. (Wolf, § 9; Smith, 9 7; Sharabi Decl. [“Sharabi”], q7.) A

%vaming had the effect of communicating precisely what conduct school

dministrators regarded as [IPDA. (Wolf, §9.) Discipline was progressive:
aturday school, suspension, and transfer from the school. (Smith, §7.) The issue

is whether this framework was implemented in an even-handed manner.
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1. What Constitutes IPDA.

Although there were no written rules with regard to IPDA in 2004-05, Wolf

4 rEutlined IPDA for the student body at an assembly at the beginning of the 2004-05

chool year. Assistant Principal Stoval testified that it was up to campus monitors

and other school employees to make a judgment as to what constituted excessive

7 (kissing or hugging. (AM 11-29.) Stoval stated that her standard for IPDA was

xcessive conduct which someone would find unreasonable in a school setting.
AM 11-29.) While she testified that a student might not know that he or she
rossed the line until warned by a school official, she also testified that she
xpected students to have a notion of what was proper and improper conduct on
Hschool grounds. In her 36 years with the District, this case was the first instance in
which a student questioned what constituted IPDA. (AM 11-29.)

The evidence established a fairly common understanding of IPDA. Charlene

agreed at trial that “as far as common sense was concerned, the only appropriate or

cceptable form of public displays of affection were holding hands, kissing and
‘ ugging.” (AM 12-5.) She had an understanding of the limits of acceptable PDA.
AM 12-5.) Trang testified that she had a “general understanding about what was
* ppropriate or inappropriate display of affection” during her junior year. (AM 12-
5.) Assistant Principal Stoval noted that in her sessions with Charlene and Trang,
neither questioned what IPDA was. (AM 11-19.)

Virtually every student witness had an understanding of IPDA. Caitlin

Hyunh (“Caitlin”), who attended Santiago during the same years as Charlene,
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ldescribed IPDA to include making out, kissing in excess of 30 seconds,’ students
aying on top of one another, biting lips, and groping. (PM 11-28.) Hang Nguyen

“Hang”) testified that she had a concept of IPDA which included making out in
[}xcess of thirty seconds, laying on one another, and standing between one
another’s legs, groping, and putting hands under the shirt of a partner. (AM 11-29;
’E Nguyen Decl. [“H. Nguyen”], 16.) Hang also testified that one would know

PDA if a school official told a student to stop engaging in a particular form of

onduct. (AM 11-29.) Kiristi Ngo’s understanding of IPDA was similar to
F—\ang’s. (PM 12-6.) Although Sandy Insixiengmay (“Sandy”) professed to be

‘confused” as to what constituted IPDA in her testimony, she was impeached with

}her lengthy list of conduct constituting IPDA which she recited at her deposition.
(PM 11-29.) Diana Vo (“Diana”) testified that she knew what IPDA was. (PM 11-
28.) Her brother William Vo (“William”) testified that Wolf’s description of IPDA
bt year-opening student body meeting came as no surprise to him. (AM 11-28.)

The common understanding of IPDA at Santiago was neither so vague as to
form a basis for imposing discipline nor so amorphous that the standard was open

to abuse when applied by school administrators. See Jauregui v. City of Glendale,

W852 F.2d 1128, 1136 (9™ Cir. 1998); see also Xin Liu v. Amway Corp., 347 F.3d

1125, 1136-37 (9" Cir. 2003). This is particularly so because warnings always

preceded discipline.
2. Charlene’s Conduct.

By Charlene’s own description, she began showing signs of affection for

’In her deposition, she included kissing in excess of five seconds.

8
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Trang by November 2004 by holding hands and hugging. (Charlene, {9 17-18;
Trang Decl., § 10.). However, their displays of affection quickly advanced beyond
this stage. At trial, Charlene acknowledged that she had been warned three times
before the first instance of discipline. (AM 12-4.)

December 2004, Some time in December 2004, after a school day, an

lattendance secretary told Wolf that a parent had complained that two students were

ngaging in IPDA, making out, in front of her younger children. (Wolf, §9 11, 12;
onzalez Decl. [“Gonzalez”], § 8(a).) Wolf looked out a window and saw
harlene and Trang in front of the school “engaged in a long French kiss [with]

heir arms around each other.”'® (Wolf, § 11.) Wolf could see that “their mouths

were together for a long time and their faces were moving.” (Id.)
Wolf left his office and approached Charlene and Trang. Wolf told them that
t’e had received a complaint, that their conduct was not appropriate, and that they

ere not to repeat the conduct. (Id.) This was the first warning which Wolf gave,

Second Incident. Subsequently, Wolf was advised of another incident after a

chool day by campus supervisor Dorothy McCuiston (*McCuiston”). (Id., § 13.)
wo couples—Charlene and Trang and a boy and a girl-were engaging in IPDA.
Id.) McCuiston told Wolf that she had previously advised both couples that their
onduct was inappropriate. (Id.; McCuiston Decl. [McCuiston], § 13.) Wolf left
is office to observe, and realized that one of the couples was Charlene and Trang.
Wolf saw the couple engaging in “long, intense kissing.” (Wolf, 4 13.) He

directed McCuiston to bring the couples to his office.

"“The school secretary also observed the conduct. (Gonzalez, 1 8(a).)

10
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Wolf told both couples that their conduct was inappropriate and imposed
Saturday school. (Id.) The Saturday school administrative form for Charlene
thoted “heavy kissing w/other girls.” (Id., Ex. A; Trial Exhibit (“TX™) 1.) Wolf
contended that the form was prepared by a school secretary, and that he did not

ow where the statement “heavy kissing w/other girls” came from. (Id., 9 15.)

ssistant Principal Stoval stated that she wrote the information on the form, and
hat the form was placed in the student’s disciplinary file and not available to
arents or other students. (Stoval, 9 8; Wolf, § 16.)

Given McCuiston’s prior warning, Wolf regarded this as the third time
Charlene and Trang had engaged in IPDA. (Wolf, ¢ 13.)

Third Incident. The third instance of IPDA was not directly observed by
Wolf, but reported by McCuiston. (Id., 9§ 18.) Wolf was informed that Charlene

nd Trang were “making out-involved in heavy kissing.” (1d.) Wolf met with

harlene and Trang and imposed a one-day suspension. (Id., § 19 and Ex. B.) The

Erecise basis for the suspension was defiance of prevtous orders not to engage in
PDA, not the IPDA itself. (Id., Ex. B (“willfully [sic] defied the valid authority of
(school personnel”); TX 106.)

Fourth Incident-2005. In early 2005, Marcia Sharabi (“Sharabi”) reported
o Wolf after-the-fact that Charlene and Trang had been making out. (Id., § 24.)

ecause of the belated report and the fact that he was busy, Wolf took no action.
Id.)

Fifth Incident-2005. As he was on his way to a meeting, Wolf observed

1‘Charlene and Trang engaging in “lengthy kissing . . . with one of the girls . . . legs

11
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wrapped around the other girl.” (Id., §25.) “One of the girls had her hand under

2 the shirt of the other girl.” (Id.) Wolftold them to stop, watched long enough to

3
4
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nsure that they did, and proceeded to his meeting. He did not discipline Charlene
nd Trang. (Id.)

Sixth Incident—2005. Either Stoval or Sharabi reported to Wolf another

lincident of “heavy kissing and touching each other.” (Id., § 27.) At that point,
Wolf imposed a second suspension for three days. (I1d., 27 & Ex. B.) Again, the

ttated reason for the suspension was defiance. (Id., Ex. B.) The suspension ran
rom March 22 to March 25, 2005.

During the second suspension, Wolf met with Charlene’s mother. He raised

ithe possibility of a fresh start at another school, and Charlene’s mother agreed."

Id., §37.) Wolf then made arrangements with the principal Denise Jay (“Jay”) at
olsa Grande, another school in the District, for the transfer. (Wolf, 41 & Ex.

.) In the e-mail to Jay, concerning the principal-to-principal transfer, Wolf wrote
“What do I do with the 2 girls if they keep making out?” (Id., Ex. D, TX 33.)
Jay’s advice was to “keep doing what you would do with boy-girl couples making
Jlout.” (Id.)

Other Incidents. There were a number of other instances of IPDA observed

ty other Santiago staff members, but not reported to Wolf, and thus apparently not

art of his knowledge in making disciplinary decisions. The Court recites this

""In Wolf’s conversation with Charlene and Trang regarding the second suspension,
Charlene stated that she would leave Santiago if the two had to be separated. (Wolf, § 28.) Wolf

pontends that he did not tell the girls that one of them would have to leave Santiago. (1d.)

12
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vidence as tending to show that the incidents observed or reported to Wolf in fact
ccurred, as part of a pattern, and as indicative of the fact that the incidents

bserved by or reported to Wolf were not isolated.

At a time not stated but during the 2004-05 academic year, business teacher
|Barbara Roberts observed two instances of IPDA. (Roberts Decl. [“Roberts™],
.} On one occasion, she saw Charlene and Trang standing near the administration

uilding, with their hands around each other and one girl’s hand under the other
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it]’s blouse: It appeared to Roberts that “her hand was in the area of the other’s

reast.” (Id., § 5.) On another occasion, the two were on a bench, either side by

ide or one on top of the other: They were “mauling each other and French kissing
. . . engaging in deep passionate kisses with their mouths, exchanging tongue and
Hmoving their heads side to side.” (Id., 1 6.) Roberts told them that it was “no
way to behave on campus,” and they stopped. (Id., 4 7.)

Some time in early 2005 school secretary Virginia Gonzalez observed Trang
eaning against a railing near the school parking lot with Charlene standing
etween Trang’s legs: Trang’s pelvis was pressed against Charlene’s buttocks.
Gonzalez, 4 8(b).)

On an afternoon in April 2005, the Santiago librarian observed Charlene and
Trang in the library, “[o]ne girl . . . sucking on the other girl’s lip.” (Stafford
[Decl., 4 5.) She told them the conduct was inappropriate. (Id., 9 6.)

"1t appears that this incident was reported to Assistant Principal Smith, and he observed
rlthe conduct. (Smith, § 13(d).) Smith also observed another incident that was reported to Wolf.

(1d., §13(c).)
13
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Charlene’s and Trang’s accounts of their on-campus expression of affection

Ere not as extensive and outlined above. Charlene limits the number of times she

rench kissed with Trang to 1 to 5 occasions and the number of times they made

ut (kissed for more than five seconds) to 1 to 3 times. She acknowledged that
here was at least one instance in which Trang had her hand under Charlene’s
hirt-although there is a dispute as to where Trang’s hand was and whether it was
just a game. By Trang’s estimate, they made out 5 to 10 times on campus during
heir junior year. (AM 12-5.) However, the Court has no doubt that Charlene and
Ll‘rang engaged in extensive IPDA. As Charlene testified at trial, Charlene and
Trang were open in their relationship, and did not attempt to conceal their public
qhisplays of affection, whether appropriate or not. The record is replete with
warnings and continued disregard for those warnings. Unquestionably, Charlene’s
conduct was defiant. However, for present purposes, the issue is not whether the
kctions of Charlene and Trang warranted discipline for engaging in IPDA, but

whether they were treated equally.”

3. Conduct of Heterosexual Couples.

There is ample evidence that heterosexuals engaged in making out and other

fforms of [PDA at Santiago during the year 2004-05.

Photos taken by student William show a couple making out adjacent to the

3Carolyn Laub, executive director of the GSA Network, testified, that the GSA Network
did not approve of IPDA for same-sex or heterosexual couples, but rather the GSA sought to

rnsure that all were treated similarly regardless of apparent sexual orientation. (AM 11-28.)

14
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1 [door to the principal’s office. (TX 32.) William testified that he observed the same
couple making out on other occasions. (AM 11-28.) He further testified that
lcouples made out at the same place four out of five days. (AM 11-28.) Another

|

hoto taken by William shows a couple making out in an area of open lawn about
ixty yards from the principal’s office. (TX 30.) William testified that other
ouples regularly engaged in IPDA in the same area, including making out,
ugging, and lying on the lawn. (AM 11-28.) However, he also testified that he
ever saw the monitors, McCuiston and Sharabi, ignore IPDA. (AM 11-28.)

While Plaintiffs’ trial witnesses were challenged as to whether school
fficials observed the conduct to which they testified, no witness was challenged as
o whether the IPDA they observed and testified about actually occurred. The
actical decision not to challenge the factual accuracy of this testimony is telling.

[:nstances of improper IPDA among heterosexual couples occurred and occurred

egularly.

With minor exceptions, Plaintiffs’ witnesses could not testify to overt

eglect on the part of school officials to discipline inappropriate behavior.

harlene could not cite a specific instance in which students were involved in

20 Jdisplays of affection beyond hugging, a peck on the cheek or lips, holding hands,

21
22
23

r sitting in one another’s laps that was ignored by the monitors, Sharabi or

cCuiston, or the school secretary Gonzalez. (AM 12-5.) She could testify to no
instances where Wolf or the assistant principals ignored IPDA. (AM 12-1.)

24 {Similarly, Trang could cite not instance in which Wolf ignored IPDA. (AM 12-5.)

25
26
27
28

William could not cite an instance in which the school monitors who had a
significant role in controlling IPDA, McCuiston and Sharabi, ever ignored IPDA.

15
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KAM 11-28.) Similarly, he could not state that Wolf or any other schoal
administrator saw the instances of IPDA recorded in his trial declaration. (AM 11-
28.) William could not state that any of the heterosexual conduct which he

L aptured in his photos (Exs. 29-32) was observed by Principal Woif or any other
chool official. On cross examination he could not state that the person labeled as
‘Staff” in Exhibit 29 was in fact a member of the school staft, and did not even

ow his name."

Caitlin similarly testified that she had never seen school officials observing
JIPDA or ignoring it, (PM 11-28.) Hang testified that no school employees had
iseen or ignored the instances of IPDA which she had seen, nor could she say that
Fn general school officials ignored IPDA. (AM 11-29.) Other students, including
Diana, testified similarly that they had not seen school officials ignore IPDA. (PM
11-28.)

Sandy testified that she never saw the two monitors, McCuiston and Sharabi,
ignore IPDA. Sandy’s statement in her declaration that “officials would do

othing [about IPDA]” (Insixiengmay Decl. [“Sandy”], 9 10.) was impeached by

er deposition testimony to the contrary. (PM 11-29.) In her deposition testimony,
he also indicated that she had never related to Charlene’s counsel any instance in
hich a school official ignored IPDA.

The testimony that school officials ignored IPDA was limited. Trang

“William did testify that it was unusual for adults to be on campus other than school

bfficials and employees to be on campus. Thus, one could infer a likelihood that the person was

i school employee.

16
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