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Schimmel, D. & Militello, M. (2009). The dangers bt knowing: Why
your teachers should be legally literdfSBA’s Leadership Insider

Below we provide two on-line resources in assoomatiith our “Dangers of not
knowing” article.

1. A bibliography to publications and additional on-line legal reses.

2. A prototype lesson plan designed for use by school principals with the@chers.
We are currently creating a set of 10 such les$amsgfor a forthcoming book by
Schimmel, Eckes, & Militello (Corwin Press) tentedly titled, “Principal as
Chief Law Instructor: Ten Lesson Plans for Teadleggal Literacy.” The lessons
will cover a variety of legal topics including: Tekeer Academic Freedom,
Student Freedom of Expression, Harassment andiBgjlgnd Liability for
Student Injury. In this on-line resource we pravalr current draft of a lesson
plan on teacher liability for student injury. Wela@me you comments on the
lesson plan. We invite your comments and suggestion
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Educational Law Resources

School Law Books

Alexander, K. & Alexander, M.D. (2003Jhe law of schools, students and teachers in a
nutshell(3% ed.). St. Paul, MN: West Group.

Bloomfield, C. (2007)American public law educatioNew York: Peter Lang
Publishing.

Cambron-McCabe, N., McCarthy, M., & Thomas, S. @0@ublic school law:
Teachers' and students' righ8” ed.). Boston: Pearson/Allyn Bacon.

Dunklee, D. & Shoop, R. (2006)he principal's quick-reference guide to school:law
Reducing liability, litigation, and other potentigal tanglesThousand Oaks,
CA: Corwin Press.

Essex, N. L. (2006)chool law Boston: Pearson.

Fischer, L., Schimmel, D., & Stellman, L. (200Tgachers and the la{vth ed.).
Boston: Allyn and Bacon.

Imber, M., & Van Geel, T. (20054 teacher's guide to education Ig@rd ed.). Mahwah,
NJ: Lawrence Erlbaum.

McCarthy, M., Cambron-McCabe, N., & Thomas, S. @00Qegal rights of teachers and
studentsBoston: Pearson.

Schimmel, D., Fischer, L., & Stellman, L. (2008chool law: What every teacher needs
to know Boston: Allyn and Bacon.
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Bon, S., Schimmel, D., Eckes, S., & Militello, M2Q08). School law for teachers: What
every preservice teacher should kndwducation Law Association Note$3(2),
18, 20.

Eberwein, H. J. (2008Raising legal literacy in public schools, a calt farincipal leadership: A
national study of secondary principals' knowled§eublic school lawUnpublished
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responsibility Harvard Educational Review, {2), 257-284.

Schimmel, D. (2006). Classroom management, dis@pknd the law: Clarifying
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Weinstein, C. (Eds.Handbook of classroom managemgn. 1005-1019).
Mahwah, NJ: Erlbaum.

Schimmel, D. & Militello, M. (2008). Legal literacfor teachersPrincipal Leadership.
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Schimmel, D. & Militello, M. (2008). The principals law instructor: A lesson plan for
reducing your teachers’ fear of liabilityrincipal Leadership On-Line Resources.
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Teacher Liability Protection Act, 20 U.S.C., 673168, 2001.

Underwood, J., & Noffke, J. (1990). Good news. Titigation scales are tipping in your
favor. Executive Educatod 2(3), 16-20.

Zirkel, P. A. (2006). The Effect of Law on Educatid he Common Ungoodness of
Paralyzing Fear2ournal of Law and Education, @89, 461-495.
On-Line Resources

Education Law Association’s Schdohw Reporter
http://www.educationlaw.org

View a recent issue at:
http://www.educationlaw.org/images/PDFs/2007/JuS0R .pdf

Education Law Association LA Notes
http://www.edcuationlaw.org

View a recent issue at:
http://www.educationlaw.org/images/PDFs/2007/Jui0&Notes.pdf




National School Board Associatior’ggal Clips
http://www.nsba.org/LegalClips

National Association of Secondary School Principgalsegal Memorandum
http://www.principals.org/s_nassp/sec_inside.asp2@6&DID=46

National Association of Secondary School Princi@tsLine Law Guide
http://www.principals.org/s_nassp/sec_inside.asp2C632&DID=58566




Legal Lesson Plan for School Principals to Use im#
service/Professional Development Sessions

Liability for Student Injuries: Protecting Your Tea chers, Your Pupils and Your
School

Background on the Issue

Probably no area of school law arouses more anxietyfusion and misunderstanding
than the possibility of being sued for studentipjlRumors circulate in many teachers’
rooms about educators who have lost their job hait life’s savings because some
injured student won a million dollar award agaitii&m. As a result of the possibility of
being sued, many educators view the law as anill@ismonster hiding in every
classroom, hallway and playground ready to ensaaydeacher who makes an innocent
mistake. Thus there emerges a sense that teashamgespecially dangerous profession
in which hazards are greater, liability is moreso@al, negligence more likely and the
result of negligence more disastrous for educdt@s other people. One result of this
erroneous perception is that many teachers faidapline students when they should
because of unfounded fear of being sued. Simikuiye teachers don’t intervene in
fights, or if they do, they worry unnecessarily abbeing sued if a student is injured.

This lesson will clarify many of these confusiomslanisunderstandings. It will outline
what an injured student has to prove to hold teacteschools liable for their injuries.
These principles are part of the law of tofiterts are civil (as contrasted with criminal)
wrongs and are primarily an area of state law eratian law made by the federal
government.

Tort law imposes duty of care on educators. This means that educators must use
reasonable carenot to injure their students and to protect thiidents from
foreseeable dangerdf educators fail to use reasonable care, theygansidered
negligent. If their negligence is the cause of a studeniisrin they or their school may
be held liable in monegamagesto compensate the student for his or her injuries.
determine whether an educator is negligent, casitsf he or she acted asemsonably
prudent educator (RPE)should have acted under the circumstances. Ifchéealid act
as a RPE should have under the circumstancessdbbar is not negligent. If
circumstances are more dangerous or students anggng closer supervision and/or
clearer instructions are required.

If an injured student was also negligent, courtsost states will apply the standard of
comparative negligenceln other words, courts will compare the studenégligence

with the negligence of the educator, and they sefluce the award to the injured student
proportionate to his or her negligence. If studemésvery young, courts will not allow
evidence of their negligence. However, older sttglare expected to act as a reasonably
prudent student should have acted under the citzunmess.



One outcome of this lesson is that it will enalel@chers and administrators to have a
common understanding of the law that applies tdesttinjuries and would enable them
to collaborate in practicing preventive law. Asgiitgoners of preventive law, they will
be able to protect themselves, their studentstagid<chools.

In sum, the basic standards - that educators hdugyao act with reasonable care, that

they are negligent if they fail to do so and tlmetyt can be held liable if their negligence

causes injury - apply in all states These basiudstals are relatively easy to understand
and with practice in applying these standards he@cand principals can anticipate and
prevent problems that can lead to lawsuits.

Activator
Motivator

LESsoN PLAN

Individually (or in small groups) ask participamtsindicate whether they think educators
can be held liable for student injuries in thedaling cases.

Hypothetical Cases Is the Teacher
Liable?
CASE #1: As a result of Mr. Big's breaking up ahfign the | YES | NO | Don’t
hallway, one of the students hits head on the féoal has a Know

serious concussion

CASE #2: After a play rehearsal, Mrs. Care givetudent al YES | NO | Don't
ride home without parental permission, and theesitits Know
injured, but not because of the teacher’s negligenc

CASE #3: Although Mr. Carefree is supposed to beurly | YES | NO | Don’t
in the gym at 1 pm, he drinks another cup of coiifieiine Know
teachers’ room until 1:15 before strolling to therg During
this time, a high school student is seriously ieguwhen he
bumps heads with a classmate while jumping fobauad
during a friendly basketball game.

CASE #4: Miss Busy leaves her class for 10 mintdes YES | NO | Don’t
duplicate science worksheets. She tells the stademnork Know
quietly while she is gone. When she leaves, soouests
begin to throw spitballs, pencils and paper plaAdé®r 6 or
7 minutes, a girl is struck by a pencil and blindedne eye.

CASE #5: As the bus was leaving the high schod éeld | YES | NO | Don’t
trip, 16 year old Flo Friendly suddenly reached afuthe Know
window to waive at a friend and broke her arm whdnit a




Hypothetical Cases Is the Teacher
Liable?

lamppost. She sued teacher Tripper for failingdecuately
supervise and for not warning students not to dperbus
windows.
CASE #6: Instead of observing the students whemstse | YES | NO | Don’t
on playground duty, Mrs. Lesscare was gossiping wit Know
another teacher. During this time, Sue Sadlyfoaa ball,
tripped, fell on her face, broke 3 teeth, and nea®i6
stitches.
CASE #7: Despite repeated warnings to Bob Boblorgjdy| YES | NO | Don’t
in his seat, he continued to jump out of his sdigtupt the Know
class and perhaps injure himself. As a resulchea
Strictman puts a restraining hand on Bob’s shoudd@inst
the advice of his colleagues to never touch a sifude

Goals

|
LEssoN PLAN

Rationale: Because there is widespread fear of being hdbtkelifor student injury

(which may inhibit appropriate disciplinary acticar)d because of extensive
misunderstanding about how the law applies to tk#sations, it is important for
teachers to understand when and why educatorsnchcaanot be held personally liable.

Goals:

1) To understand what an injured student must proweder to hold teachers and/or
schools liable.

2) To understand and be able to apply the “reasonablyent teacher” standard in
order to “practice preventive law.”

3) To understand how insurance as well as state alsdelaws might protect
educators from personal liability.

4) To understand the similarities and differences betwlegal duties and school
policies.



Legal

Content

]
LESSON PLAN

In considering whether to hold teachers and/or slshi@able for a student’s injuries,
judges would ask 5 questions:

1. Was there a duty of care?

Educators have a duty not to injure their studantsto protect them from known or
foreseeable dangers.

2. Was there negligence?

Teachers are negligent when they fail to act agoatheticalreasonably prudent teacher
(RPT) should have acted under the circumstancéseyfdo act as a RPT under the
circumstances, they are not negligent. When cirtanegs are more dangerous (e.g., on
field trips, in chemistry class, or when workinghviyoung children), a reasonably
prudent teacher should provide clearer warningscéoser supervision.

3. Did the negligence cause the injury?

The plaintiff (or injured student) must prove nofythat the defendant teacher who is
being sued is negligent but also that the negligevas the proximate cause of the injury.
(Plaintiffs usually sue for a dollar amount for nead expenses, lost wages, and/or pain
and suffering to compensate them for the injury.)

4. Was there contributory negligence?

Adults and most high school students are expecteaércise ordinary care and not to
expose themselves to known or obvious dangersrefdre, in most states, if an injured
person’s own negligence contributed to her injeoyrts would usually reduce the
amount of the dollar award to the injured persoprportion to her negligence. This is
known ascomparative negligence~or example, an older student might have her award
reduced by 40% if the judge concluded that shed@&s responsible for her own injury.
However, in all states different standards applghtitddren. Generally, children under the
age of 7 cannot be charged with contributory neglgg. Children between 7 and 14 are
presumed incapable of contributory negligence. Begbnd the age of 14, students are



expected to act as reasonably prudent studenteifage and maturity should act under
the circumstances.

5. Am | personally liable or do | have any protection®

Teachers who belong to organizations such as thierié Education Association or the
American Federation of Teachers, are providedlitghinsurance as part of their union
dues (usually $1,000,000) for negligence claims tight be made against them. This
policy costs the NEA less than $20 per year. Sthegoremium is based on the
likelihood of being sued, this indicates that tharces of a teacher being held liable for
a student’s injury is extremely low. In additionany school districts also provide
liability insurance for their employees.

Content to

Practice
]

LEssoN PLAN

Participant activity. In small groups of 3-5, pagants will return to discuss the
hypothetical cases that they considered at theddténis session. The goal is to
determine whether it is likely that the teacherthescenarios would or would not be
held liable by applying the principles we have exptd to the facts of the cases. That is,
in each case we would ask:

1. Was there a duty of care?

2. Was the teacher negligent? i.e., Did the teadiktd act as a reasonably
prudent teacher should have under the circumstances

3. Did the teacher’s negligence cause the injury?
4. If so, was there contributory negligence that miglluce the award to the

plaintiff?

After the small groups report the results of thigscussion of the cases, the principal can
use the following answers to summarize and cldmtfy the principles of law would

likely apply.

Case Result
Case #1 Mr. Big has a duty to protect students fbemg injured. If, pursuan
to that duty, he tries to break-up a fight, andihmtentionally injures




a student, he probably would not be held liabletlierstudent’s
injury. This is because a teacher who uses reasof@ce to protect
himself or a student is not negligent even if aent is injured in the
process. Furthermore, even if the teacher wasgesg) some state
laws and the federal Teacher Liability Protectiast would probably
protect him from liability if his action was cardeut to “maintain
order or control in the classroom.”5

Case #2

Mrs. Care cannot be held liable for théesttis injuries if they were
not caused by her negligence. The fact that Mrse Gal not have a
parent’s permission may or may not have violatedteol policy.

But even if Mrs. Care did violate school policy gmministrative
advice), this would not make her a negligent driaed if she was no
a negligent driver, she cannot be held liable ierstudent’s injury.

Case #3

In this case, Mr. Carefree cannot be radtelfor the student’s
injury. By drinking coffee when he should have thsepervising the
gym, Mr. Carefree was negligent and violated histiartual duties.
But if bumping heads in a friendly game is an aestdhat would not
have been prevented even if a reasonably prudachee would have
been present, then Carefree would not be liablén®injury because
his negligent absence was not the cause of thdextciCarefree
should be disciplined for not being on duty whersheuld have been
supervising the students. But he could only be halde if the facts
of the case were different and the injured studentd have proven
that a teacher’s presence would have preventeiaijting.

Case #4

Miss Busy would probably be held liablettierinjury of the blinded
student. Miss Busy had a duty to protect her stiglgom injuries
caused by other students when such injuries ccald been
prevented by reasonable supervision. If, undecittemstances of
this case, a reasonably prudent teacher wouldaa left the
classroom unattended for 10 minutes, then Busynegigent for
doing so. And if a reasonably careful teacher Wdnave stopped the
students’ misconduct before it caused the injurgnta judge or jury
could conclude that Busy’s negligence caused tlueyin

Case #5

In this case it is doubtful that Mr. Tripp@uld be held liable since &
judge or jury would probably conclude that Misserdly was
negligent in failing to act as a reasonably prudegih school student
should have under the circumstances. High schiodeats have a
duty to exercise ordinary care and not to exposm#elves to obviou
dangers. Even if Mr. Tripper was not watching Misgendly when
she suddenly reached out of the bus, her negllggmvior was the
proximate cause of the injury — not the actionnaiction of Mr.
Tripper.

Case #6

Mrs. Lesscare was negligent for not pagitegtion to the students
when she was on playground duty and perhaps sheutlisciplined
for her failure to carryout her duty of care. Bt could not be liablé

t

A} %4

for the injury to Sue (which was an accident thaswaused by her




running) if it would not have been prevented if $&me was
supervising and not gossiping.

Case #7

Mr. Strictman may have ignored the advidesacolleagues, but this
does not mean he could be held liable for prevgriob from
repeatedly jumping out of his seat and disruptirggdiass. Although
many educators tell teachers, “never touch a styidéis is overly
broad advice and in some situations is poor adGeetainly sexual
touches of students by teachers is always illd&j# there are many
situations where the law permits teachers to ussoreable force to
protect themselves or their students and use rabBorestraint to
enforce discipline. In fact, the purpose of the ches Liability
Protection Act is to protect teachers from frivaddawsuits and the
fear of liability for their reasonable actions taimtain order in their
classrooms.

Questions
Answers

LEssoN PLAN

1. Are teachers liable for ANY injury that occufshey leave their classroom

unattended?

No. There may be emergencies in or outside theram that would require a

reasonably prudent teacher to briefly leave hessgland in these circumstances, she

would not be negligent for doing so.

2. Can teachers be held liable for failing to prexevery injury that might occur when

they are supervising a class, hallway or playgr@und

No. Most injuries are caused by accidents whichhatehe result of anyone’s negligence
and for which no one is liable. Furthermore, teasitannot be expected to anticipate

every situation is which one student could injunether. The law does not expect
teachers to prevent unforeseeable injuries, omygdtihat ordinary care can prevent.

3. Do teachers have a duty to physically intenvierefight?

Not necessarily. It depends on the circumstanEes.example, a female teacher has no
duty to physically intervene in a fist-fight betwe2 high school students and risk injury.
In many situations, teachers simply have the dugeek help when circumstances are

beyond their control.




4. What happens if | am injured while breaking-ugtiedent fight?

Teachers would be covered by their medical inswdoicshort and long-term disability
as well as workman’s compensation for a seriougynj

5. What should teachers do when they confront nea&tgons that might pose dangers
such as field trips?

When in doubt about what one’s duty of care regyiaereasonably prudent teacher
should CONSULT. By consulting with other reasoggiriudent teachers or
administrators who have confronted similar situagiand by collaboratively developing
and following safety checklists, teachers protbetrtstudents, themselves and their
schools.

6. If parents sign waivers, does that protect teechnd schools from liability?

Not necessarily. In many states, courts constiab waivers very strictly or rule that
waivers of responsibility in school activities @gainst public policy. In a few states,
such as Massachusetts, courts uphold waivers ra-eutricular activities — especially
those that students and parents know are dangefdimugh it is usually wise to ask
parents to sign permission slips to permit theildcln to participate in special activities,
parents should not be asked to waive their riglsuteducators who are negligent and
whose negligence causes student injuries.

|
LEssoN PLAN

One way to assess student understanding is tdhasktb apply the legal principles they

learned to 2 or 3 of the following variations oétbases we have discussed.

1. While Mr. Carefree was having coffee instead ofesuizing the gym, some of the
students started a rough basketball game thatdadlpushing, elbowing and cursing.
After 10 minutes of increasingly unsportsmanlikedact, one of the students
intentionally tripped another player who was seslgunjured just as Mr. Carefree
entered the gym. Is the teacher liable? Why or ndtp

2. Just before Miss Busy returned to her classrooer dfiplicating worksheets for 10
minutes, a student threw a baseball from the ptayuat that shattered a window and
sprayed glass that blinded one student’s eyeelsetiicher liable?

Note: In these cases, Mr. Carefree would bediabld Miss Busy would not be.



Material

]
LEssoN PLAN

This sectionwill include references to the most widely used textsefachers that
discuss liability for student injury.

Final Thoughts

As we have noted, there is little chance of reaslynarudent teachers being held
personally liable for student injuries. Howevamnpling this will not make competent
teachers less careful. Instead, this knowledgaldho

1) Reduce misinformation and misunderstanding abaatier liability,

2) Enable teachers to enforce reasonable disciplideoeder without unfounded
fear, and

3) Enable teachers to collaborate with their prin@aid colleagues in applying the
“reasonably prudent teacher” standard to issuassij@érvision and safety. As a
result of this knowledge, teachers will be lesslijikto view law as a source of
anxiety, and instead feel empowered to be pracét® of preventive law when
confronting legal issues.



