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2010 Defense Act Expands FMLA Coverage 			 
for Military Families
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A 	 s 30,000 more troops prepare 	
	 to be deployed to Afghani‑	
	 stan this year, the relatives      	
	 of these and other service 

members now have expanded options for 
taking paid leave under the Family Medical 
Leave Act (FMLA) thanks to the newest 
amendments to that law.  President Obama 
signed the National Defense Authorization 
Act for Fiscal Year 2010 (NDAA 2010) into 
law on October 28, 2009.  Section 565 of 
the NDAA 2010 addresses family and medi-
cal leave for families of service members.  
The updated amendments in this section 
expand both the “qualifying exigency 
leave” and “military caregiver leave” provi-
sions under which employees with relatives 
serving in the Armed Forces may take FMLA 
leave.  This article will examine the impact 
of the changes contained in NDAA 2010 on 
these two military-related leave provisions 
of the FMLA.  

Qualifying Exigency Leave

 In January 2008, the FMLA initially was 
amended to provide two new military-
related qualifying circumstances under 
which an employee could take paid leave.  
The Department of Labor issued final regu-
lations implementing these FMLA changes 
in January of 2009.  The first provision, 
known as qualifying exigency leave, allows 
an eligible employee to take up to 12 work 
weeks of FMLA leave during a 12 month 
period when a qualifying exigency arises 
due to a spouse, child, or parent being on 
active duty or called to active duty as a 
member of the National Guard or Armed 
Forces Reserves in support of a contin-
gency operation.  The Department of 
Labor’s 2009 regulations defined “qualify-
ing exigency” to include:  short-term notice 
deployment, military events and related 
activities, urgent childcare, financial and 
legal arrangements, counseling, rest and 
recuperation to spend time with the service 
member on short-term leave, post-deploy-
ment activities, and other situations arising 
out of the active duty or call to active 
duty status provided the employer and 

employee agree.  As originally enacted, the 
qualifying exigency provision meant only 
employees who were relatives of National 
Guard members and Reservists could take 
leave under the FMLA.

	 The 2010 amendments change the 
qualifying exigency provision in two ways.  
First, the provision has been expanded so 
that family members of active duty service 
members are now eligible to take qualify-
ing exigency leave, in addition to family of 
National Guard members and Reservists.  
Second, the right to take leave is no longer 
limited to a family member being on active 
duty or called to active duty in support of 
a contingency operation.  The ability to 
take leave due to a qualifying exigency is 
now available during covered active duty, 
which is defined as when a spouse, child, 
or parent is deployed to a foreign country 
with the Armed Forces.  These two changes 
expand the number of employees who are 
eligible to take qualifying exigency leave 
under the FMLA.

Military Caregiver Leave

The other type of leave related to military 

service that was added to the FMLA in 
2008 was the military caregiver provi-
sion.  This provision, as originally enacted, 
allowed eligible employees to take up to 
26 weeks of unpaid leave during a single 
12 month period to care for a covered ser-
vice member who was injured while serving 
on active military duty.  The provision was 
limited to current members of the Armed 
Forces, including members of the National 
Guard and Reserves, who incurred a seri-
ous injury or illness while on active duty.  
“Serious injury or illness” was defined as 
an injury or illness that occurred in the 
line of duty on active duty in the Armed 
Services that rendered the service member 
medically unfit to perform the duties of the 
member’s office, grade, rank, or rating.

     The NDAA 2010 expanded the military 
caregiver leave provision in several impor-
tant ways.  First, the definition of “covered 
service member” has been expanded to 
include veterans.  Family members may 
take leave to care for veterans as long as 
the veteran was a member of the Armed 
Forces, including the National Guard or 
Reserves, at any time in the five years prior 
to the date he or she began medical treat-
ment, recuperation, or therapy.  Second, 
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the new law expanded the definition 
of “serious injury or illness” to include 
preexisting injuries or illnesses that were 
aggravated in the line of duty.  

	 Another change to the military care-
giver provision involves when the serious 
injury or illness manifests itself.  Previ-
ously the FMLA allowed military caregiver 
leave only for serious injury or illness that 
occurred while the service member was on 
active duty.  This has been changed so that 
the serious injury or illness does not have 
to manifest itself while the service mem-
ber is on active duty.  Instead, under the 
new provision, it can manifest itself either 
before or after the service member becomes 
a veteran.  

	 Under the terms of the NDAA 2010, the 
Secretary of Labor must define “qualifying 
injury or illness” before this type of leave 
is available.  Because the changes provide 
that the injury can manifest itself after 

the service member leaves active duty, 
however, psychological illnesses such as 
post-traumatic stress disorder may now be 
covered under the military caregiver provi-
sion.

What the Changes Mean for School 
Districts 

School districts should assume that the 
new provisions are effective immediately, 
except for the provisions that require 
action by the Secretary of Labor.  Accord-
ingly, they should update their FMLA poli-
cies to reflect the new circumstances under 
which family members of service members 
may take leave.  Human resources and 
other administrative personnel should be 
advised as to the new circumstances under 
which FMLA leave might be available.  

	 In light of the changes the Department 
of Labor (DOL) is expected to issue new 

notices, regulations, and forms in the near 
future, but it has not done so yet.   The 
DOL also announced that it intends to 
review both the new military leave provi-
sions and other FMLA revisions that were 
made during the Bush Administration.  A 
notice of proposed rulemaking is expected 
to be issued by November 2010.  

	 In the meantime, school districts should 
take special care that they are granting 
FMLA leave to military family members in 
accordance with the regulations as modi-
fied by the October 2009 amendments.  As 
the DOL has yet to issue updated forms, 
relying on the now outdated forms could 
mean employers unknowingly violate the 
law by denying leave to an employee who 
is eligible under the modified FMLA military 
provisions.  The chart below compares the 
new military FLMA provisions contained in 
the NDAA 2010 with the 2008 changes to 
the FMLA.    I&A

2008 Military FMLA Provisions NDAA 2010 Amendment

Qualifying Exigency 
Leave

	 Limited to family members of 
National Guard members and 
Reservists

	 Limited to service members 
on active duty or called to 
active duty “in support of a 
contingency operation”

	 Expanded to include family 
members of all active duty 
service members

	 Eliminated “in support of 
a contingency operation” 
and expanded the definition 
of covered active duty to 
“deployment with the Armed 
Forces to a foreign country”

Military Caregiver 
Leave

	 Limited to current members 
of the Armed Forces or service 
members on temporary 
disability retired status

	 Limited the scope of serious 
injury or illness to those 
incurred while on active duty

	 Expanded to include veterans 
who served in the Armed Forces 
during the five years preceding 
treatment, recuperation, or 
therapy

	 Expanded serious injury or 
illness to include preexisting 
conditions aggravated while on 
active duty

	 Serious injury or illness may 
manifest itself before or after 
the service member becomes a 
veteran
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Thank You 2010 School Law Seminar Sponsors!
The Council would like to thank the sponsors of the 2010 School Law Seminar:

“Silver Level” Sponsors

Frost Brown Todd LLC  (http://www.frostbrowntodd.com) 

Ahlers & Cooney, P.C. (http://www.ahlerslaw.com) 

“Gem” Sponsors 

Scariano, Himes & Petrarca, Chtd. (http://www.edlawyer.com) 

Hodges, Loizzi, Eisenhammer, Rodick & Kohn (http://www.hlerk.com)

Ancel, Glink, Diamond, Bush, Dicianni & Krafthefer (http://www.ancelglink.com) 

Klein Thorpe & Jenkins, Ltd. (http://www.ktjlaw.com) 

Odelson Sterk, Ltd. (http://www.odelsonsterk.com) 

Franczek Radelet P.C.  (http://www.franczek.com) 

Mickey, Wilson, Weiler, Renzi & Andersson, P.C. (http://www.mickeywilson.com) 

Robbins Schwartz Nicholas Lifton & Taylor, Ltd. (http://www.rsnlt.com/) 

New School Law Practice Article Available on HITECH
Recent Health Information Technology for Economic and Clinical Health (HITECH) Act amendments to HIPAA have “covered entities”—
including school districts—scrambling to understand and apply changes to their settled HIPAA privacy practices.  This article discusses 
new HIPAA duties and expanded exposures added by HITECH and what districts should do to comply with HITECH.  This article may be 
downloaded from COSA’s eDocs store at http://secure.nsba.org/storefront/. 

Call for Proposals for the 2010 School Law Practice Seminar
Do you have a legal topic that you or your firm would like to present to a national audience?  NSBA’s Council of School Attorneys 
invites its members to submit proposals for the 2010 School Law Practice Seminar to be held October 14-16 at the Renaissance 
Providence Hotel, Providence, Rhode Island.  Please visit the Council’s website at www.nsba.org/cosa for more information.  The 
deadline to submit your proposal is Monday, April 19, 2010.

Save the Date!
The 2010 School Law Practice Seminar will be held October 14-16 at the Renaissance Providence Hotel, Providence, Rhode Island.  
Program and registration information will be available soon!
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RECOMMENDED SLATE OF NOMINEES

Thomas E. Wheeler, II, (IN) currently Chair-elect, becomes
Council Chair without further vote of the membership.

Officers
		  Chair-elect........................Patrice McCarthy (CT)
		  Vice-chair..........Elizabeth Eynon-Kokrda (NE)
		  Secretary................Allison Brown Schafer (NC)

Directors for First Two-year Term
Lisa A. Brown (TX)

Jennifer E. Gornall (PA)
Karla Schultz (TX)
Pilar Sokol (NY)

Directors for Second Two-year Term
John W. Borkowski (IN)
Justino D. Petrarca (IL)

Elizabeth B. Valerio (MA)
Maurice A. Watson (MO)

*Nominating Committee Members: Chair Jay Worona, Dean Pickett, Deryl W. Wynn, and Sam S. Harben, Jr.

2010 COSA Nominating Committee Report
The 2010 NSBA Council of School Attorneys’ Nominating Committee met by conference call on February 4, 2010, to select candi-
dates to serve as officers and directors for the 2010-2011 year. The Nominating Committee* consists of the Immediate Past Chairs 
of the Council and the Council Chair. 

Elections for officers and directors will be held at the Council’s annual meeting at 8:30 a.m. on Saturday, April 10, 2010, at the 
Hyatt Regency McCormick Place in Chicago, Illinois. During the meeting, the committee will thank retiring board members Ken-
neth L. Childs (SC), Shellie Hoffman Crow (TX), Elizabeth A. Kaleva (MT), and Forrest Jack Lance (GA) for their service to the 
Council.  Dean Pickett (AZ), 2009-2010 Chair, will complete his term and will serve as Immediate Past Chair. Deryl W. Wynn (KS), 
2006-2007 Chair, who has served as Past Chair for three years will complete his board service and will also be recognized at the 
Council business meeting. The committee thanks all those who submitted candidates for consideration.

Thank You NSBA Council of School Attorneys Members!
Peter K. Fagen of Fagen, Friedman & Fulfrost, LLP of San Marcos, California, with the assistance of Maggy Athanasious, wrote NSBA’s 
amicus curiae brief in City of Ontario v. Quon.  The case, now before the U.S. Supreme Court, involves whether public employers may, 
without violating the Fourth Amendment, search the messages employees transmit and receive using government-issued communica-
tion devices.  The Court will hear oral arguments in April, and a decision will be issued by the end of June.  A copy of NSBA’s amicus 
brief is available at http://www.nsba.org/MainMenu/SchoolLaw/AmicusBriefs/City-of-Ontario-v-Quon.aspx.

Elizabeth Eynon-Kokrda and Kelly Clarke, Baird Holm LLP, Omaha, Nebraska, wrote a School Law Practice article entitled What Does 
HITECH Mean for Schools and Their Record Privacy Policies?  This article may be downloaded from COSA’s eDocs store at http://secure.
nsba.org/storefront/. 

Kathryn Long Mahoney and Vernie L. Williams, Childs and Halligan, Columbia, South Carolina, did an audio conference entitled 
Legal Issues Surrounding Student Misuse of Technology, Including Sexting.   A recording of the audio conference may be purchased at 
http://www.nsba.org/SecondaryMenu/COSA/Seminars.aspx.     


