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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

CANDICE HERRERA and

T.H., a minor by and through her father and
Guardian VINCENT HERRERA, and all others
Similarly situated,

Plaintiffs,
VS. No. CIV-2011-00422 JB/KBM

SANTA FE PUBLIC SCHOOLS,

SANTA FE PUBLIC SCHOOLS BOARD OF
EDUCATION, BARBARA GUDWIN, GLENN
WIKLE, LINDA TRUJILLO, FRANK MONTANO,
STEVEN J. CARRILLO, in their official capacities as
Members of the Santa Fe Public Schools Board of
Education, BOBBIE J. GUTIERREZ, in her official
Capacity as Superintendent of Santa Fe Public
Schools, MELANIE ROMERO, individually and in
her official capacity as Principal of Capital High
School, ROBERT STEPHENS, in his official
Capacity as Principal of Santa Fe High School as
a necessary party for complete relief,

ASI NEW MEXICO, LLC
JOHN/JANE DOE Nos. 1-8,
Defendants.

SCHOOL DISTRICT DEFENDANTS’ RESPONSE IN OPPOSITION
TO PLAINTIFES’ MOTION FOR TEMPORARY RESTRAINING ORD ER

COME NOW Defendants, Santa Fe Public Schools, Bo&Education for the Santa Fe
Public School, including its individual members,p8rntendent of Schools Bobbie J. Gutierrez,
High School Principal Melanie Romero, and High SdHerincipal Robert Stephens, (collectively

“School District”), by and through their undersigneounsel of record, Cuddy & McCarthy, LLP
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(Andrew M. Sanchez and Matthew Campbell), and sg@sponse in opposition to Plaintiffs’

Motion for a Temporary Restraining Order (“MotiorfDoc. 2 states as follows:

INTRODUCTION

Plaintiffs are requesting a Temporary Restrain@gder (“TRO”) enjoining the
Defendants from conducting “intrusive searchesERPS students.” Motion at p. 2Bdc. 2-J.
However, Plaintiffs’ claims against the School Dittare fatally flawed and are destined to fail,
as a matter of law, as set forth below, as no @atishal deprivation has occurred causing the

Plaintiffs irreparable harm. Therefore, Plaintiff4otion for a TRO must be denied.

Il. ARGUMENT

A. LEGAL STANDARD.

To merit a TRO, Plaintiffs must establish “(1) éstantial likelihood of prevailing on
the merits; (2) irreparable harm unless the injiancts issued; (3) [that] the threatened injury
outweighs the harm that the preliminary injunctioay cause the opposing party; and (4) [that]
the injunction, if issued, will not adversely affabe public interest.” Federal Lands Legal
Consortium ex rel. Robart Estate v. United Staf®5 F.3d 1190, 1194 (£0Cir. 1999);see
Country Kids ‘N City Slicks, Inc. v. She@ F.3d 1280, 1283 ({aCir. 1996).

Should Plaintiffs establish the final three factorsits favor, the test is modified, and
Plaintiffs may meet the requirement for showing ce&ss on the merits by showing “that
guestions going to the merits are so serious, anbal, difficult, and doubtful as to make the
issue ripe for litigation and deserving of moreilolate investigation.”Federal Lands Legal

Consortium 195 F.3d at 1195.
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B. A TRO WILL NOT MAINTAIN THE STATUS QUO .

Plaintiffs’ Motion for injunctive relief does notflect thestatus quan reality between
the parties. “[S]tatus quo is ‘defined by themality of the existing relationship between the
parties, regardless of whether the existing statusrelationships may ultimately be found to be
in accord or not in accord with the parties' legghts.” Winnebago Tribe of Nebraska v.
Stovall 216 F.Supp.2d 1226, 1231 (D.Kan. 20Gf)pting SCFC ILC, Inc. v. Visa USA, Inc.,
936 F.2d 1096, 1100 (T(Eir. 1991) (emphasis in original) (alternativelgfiding status quo as
the “last uncontested status between the partiéshvgineceded the controversy . . . .9ee also
Dominion Video Satellite, Inc. v. EchoStar Satel@orp.,269 F.3d 1149, 1155 ({Cir. 2001).
Here, Plaintiffs allege that there exists a custord practice of the School District conducting
the challenged searches of students at extraclarievents. SeeComplaint at § 880oc. 1);
Motion at pp. 7-8Doc. 2-1).

The School District’'s practice of searching studeattextracurricular functions has been
in place for more than five years—spanning Pldir@i&ndice Herrera’s entire school career in
high school. In fact, the testimony at the TRO itepestablished that it has been taking place
for six to seven yearsSeeTestimony of Superintendent Gutierrez. Maintanihe status quo
in this matter is not enjoining the practice of doating the searches. A TRO is simply not
necessary. Plaintiff has had more than a fair dppdy to bring this issue before this Court
over the last four years of her high school card@aintiff admitted in her testimony to having
attended two proms and three homecoming dances achool during which the School District
conducted its alleged custom and practice of sesgcstudents without reasonable suspicion.
SeeTestimony of Candice Herrera. As such, theredsimmediate or irreparable harm to

support the issuance of a TRO.
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C. PLAINTIFF CANNOT MEET THE REQUIREMENTS FOR A TRO.

Plaintiffs’ Motion discusses many points on thengml application of the Fourth
Amendment, but Plaintiffs have not focused on pgpli@ation to the unique environment of
public schools. Although the underlying commandtteg Fourth Amendment is always that
searches and seizures must be reasonable, whagasotable” depends on the context within
which a search takes place. Thus, although pudgimol students retain Fourth Amendment
rights under federal law, those rights are diffetban elsewhereSee New Jersey v. T.L,@69
U.S. 325, 339 (1985) (identifying “the substantiaderest of teachers and administrators in
maintaining discipline in the classroom and on stignounds”). The “reasonableness” inquiry
cannot disregard the schools’ custodial and superyiresponsibility for children.See Id
When one focuses on this subcategory of governmenéiaction with public school students,
the issue clarifies and the uniqueness of the RAAmiendment’s application in the public school
setting becomes apparent in mooting the use ofj¢neral principles of the Fourth Amendment
that Plaintiffs have set forth in their briefingdaat the TRO Hearing. The Court’s attention is
more properly focused on the major points of thgliagtion of the Fourth Amendment in public
schools, rather than on general principles.

Existing case law makes it clear that public s¢thanay conduct suspicionless drug
testing of students who participate in extracutdcwactivities. SeeBd. of Educ. v. Ear|s536
U.S. 822, 838 (2002). Drug testing of a studerat fsearch” implicating the restrictions of the
Fourth Amendment. See Nat'| Treasury Employees Union v. Von Rat8® U.S. 656, 668
(1989) (custom services employees carrying fireazamsbe searched through drug testisgg
also Skinner v. Ry. Labor Executives’ Asg189 U.S. 602, 624 (1989) (railroad employees in

safety sensitive position can be searched througd ®sting). In this case, the Santa Fe Public
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Schools have changed the manner of the search lmeinducted, but has maintained its
limitation to searching only those students who umtdrily choose to participate in
extracurricular activities for the purposes of ntaiming the health and security of the children
within its custody and supervision. This actiorm@ies with the Constitutional mandates of
Earls and is permissible.

The distinction between this case and thaEafls is simply the change in the type of
search being conducted of a student, the Supremet Qecision inEarls provides the
guideposts which should serve the Court well is tase. Iikarls, the Supreme Court observed
initially that because there is a “special needtha school environment to uncover or prevent
drug usage, individualized suspicion is not a pyeiste to a valid search of a student. Rather,
the Supreme Court deemed it appropriate undethtieefactor test set forth Mernonia School
Dist. v. Acton 515 U.S. 646 (1995) simply to weigh the intrusigoon the student’s Fourth
Amendment rights against the promotion of a legitengovernmental intereskarls, 536 U.S.
at 830. Concerning the students’ privacy inteteite Supreme Court found no controlling
distinction between athletic and non-athletic atés, thus concluding that all participants in
extracurricular activities had a diminished expgetaof privacy. See Earls536 U.S. at 831-32.

As for the secondernoniafactor, the Supreme Court recognized that theisdn upon
privacy was twofold: the intrusion created by tadlection of urine samples, and that resulting
from disclosure of the test results. The Courtniksed the first component of the intrusion as
trivial, noting that the collection method was edsdly the same as that Wernonia Earls, 536
U.S. at 833. As to the second component, the Guaidd that the test results are only released

to those with a “need to know,” are used only tgutate participation in school activities, and
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are not forwarded to law enforcement authoritiesictv rendered “the invasion of the students’
privacy . . . not significant.’'Earls, 536 U.S. at 834.

Turning to the finaMernoniafactor, the Supreme Court removed any inquiry it
actual effectiveness of the program from the FoArttendment analysis employedViernonig
instead stating categorically that testing extracular participants is an effective means of
achieving the goal of deterring student drug useegaly. Earls, 536 U.S. at 837-38.

The Supreme Court weighed the minor intrusion ubpenstudents’ significantly reduced
privacy rights against the interest to be promaaed found that the governmental interest
prevailed, and thus, rejected the Fourth Amendroeallenge.Earls, 536 U.S. at 835-38.

In addition, Justice Stephen Breyer, who alsogdirthe majority inEarls, filed a
concurring opinion, emphasizing that the drug peablin the nation’s schools is serious, and that
governmental supply-side interdiction efforts hanog reduced teenage drug use in recent years.
Justice Breyer noted his approval of the schodlidis attempt inEarls to reduce the demand
for drugs by targeting peer pressure, which he ¢drthe “single most important factor leading
school children to take drugs,” and observing ttte policy of drug testing “offers the
adolescent a nonthreatening reason to declinerhigrofriend’s drug-use invitations,” i.e., by
explaining that he or she wants to participate dhosl athletics or extracurricular activities.
Earls, 536 U.S. at 840-41, (Breyer, J., concurring).

Justice Breyer acknowledged that while some walikhgree that the intrusion on
privacy inherent in producing a urine sample isdliggble,” he deemed it important that, in
resolving “this kind of close question involvingetinterpretation of constitutional values,” the
school board had “provided an opportunity for tiveng of these differences at public meetings

designed to give the entire community the oppotyutai be able to participate in developing the
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drug policy.” Id. He further noted that that “democratic, par@tgry process to uncover and to
resolve differences” had “revealed little if anyj@diion to the proposed testing progranid. at
841. Plaintiffs concedes here that the Board afdation for the Santa Fe Public Schools did
just that and the community was provided with amparfunity resolve any differences with
regard to the School District’s action to proteee thealth and safety of students during the
dangerous prom and graduation seas8aeDefendants’ Exhibit BPlaintiffs’ Exhibit 6 (Doc.
2-7). Plaintiffs provide no evidence of community @tjon or that the searches are otherwise
offensive to any constitutional value held by teenenunity.

D. THE SCHOOL DISTRICT 'S SPECIAL RELATIONSHIP TO STUDENTS .

The Supreme Court iBarls spoke about the “special needs” inherit in pubtibools and
that it was the weighing factor in its analysisheTSchool District's “special need” did not
change for this case. The safety interests asisbytéhe government iWernoniaand inEarls
were of lesser magnitude than those at stak&innerand inVon Raab In the student drug
testing cases, the safety interest of the govertahenterest arose from the state’s special
relationship to school children. “[T]he necessiy the State to act is magnified by the fact that
this evil is being visited not just upon individsaht large, but upon children for whom it has
undertaken a special responsibility of care aneéadtion.” Vernonig 515 U.S. at 662. The
Supreme Court found that drug use by children ayseticular harm to them because they
experience the physical, psychological and addice¥fects of drugs more severely than do
adults. Vernonig 515 U.S. at 661-62. Children also may die frodrwag overdoseEarls, 536
U.S. at 836-37. The harm to individual childrenodonsume illegal drugs and in this case also

alcohol, are serious and can lead to catastropkidgts.
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The Supreme Court iRarls found that the safety interests were sufficienfustify the
suspicionless drug testing of students because dhayeighed arastically reduced privacy
interest and so were sufficient to tip the scaléwor of the school’s special need. The privacy
interests of student athletes and participanttraecurricular activities are greatly diminished
in ways that the privacy interests of teachersathdr school employees are not. Minor children
are subject to the control of their parents or dizas and to the control of teachers and
administrators when they are in school and thoate sictors are responsible for maintaining
discipline, health, and safet§arls, 536 U.S. at 830Vernonig 515 U.S. at 654-55.

In the case oBafford Unified Sch. Dist. #1 v. Redding  U.S. _, /129 S. Ct.
2633 (2009), the Supreme Court stated that “[flgarty 25 years this Court has understood that
maintaining order in the classroom has never basy, dut in more recent years, school disorder
has often taken particularly ugly forms: drug asel violent crime in the schools have become
major social problems.”Redding 129 S. Ct. at 2646 (internal citations and quotamarks
omitted). In schools, “[e]vents calling for distie are frequent occurrences and sometimes
require immediate, effective actionGoss v. Lopez119 U.S. 565, 580 (1975ee also T. L. Q.
469 U.S. at 340 (explaining that schools have gitiltrate need to maintain an environment in
which learning can take place”). For this reasmmool officials retain broad authority to protect
students under the Fourth AmendmeBiee Reddingl29 S. Ct. at 2646-4¢jting T.L.O, 469
U.S. at 339.

In Earls, the Supreme Court reviewed its previous analgsigernoniato analyze the
expansion of the drug testing searches beyond rstuatbletes. Thd=arls Court found that
central to its analysis is the fact that the subjexf the school’'s drug testing policy are (1)

children, who (2) have been committed to the tempocustody of the State as schoolmaster;
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see Vernonia515 U.S. at 665. “The most significant elememtthis case is the first we
discussed: that the Policy was undertaken in éuaiice of the government’s responsibilities,
under a public school system, as guardian and aitonildren entrusted to its careEarls, 536
U.S. at 744-45quoting Vernonia515 U.S. at 665. “When the government acts asdijan and
tutor the relevant question--and the relevant qoedtere--is whether the search is one that a
reasonable guardian and tutor might undertake.”

A student’s privacy interest is limited in a pubsichool environment where the State is
responsible for maintaining discipline, health, asafety. Securing order in the school
environment sometimes requires that students bgeced to greater controls than those
appropriate for adults. In upholding the drugitesprogram invernoniaand again irkarls, the
Supreme Court considered the school context taceetfal” and “the most significant element.”
Vernonig 515 U.S. at 654, 66%arls, 536 U.S. at 831. This hefty weight on the sifl¢he
school’'s balance applies with similar force in tbése even though the Court must undertake a
separate analysis of the manner of search in thiicplar practice by the School District.
Therefore,Vernoniaand Earls show that a health and safety concern can quatifa “special
need” when it outweighs a greatly diminished privaterest on the part of the student.

Plaintiff cites to the Minnesota District Court easf Houghand the 8 Circuit case of
Doe v. Little Rock Sch. Disin support of its Motion. While those cases addrpat-down
searches at schools and searches of belondba, they do not, however, address pat-down or
other searches at schools where the students hiégtastially reduced expectation of privacy
attached to voluntarily participating in extracaular activities. These cases are clearly outside
the rationale ofVernonia and Earls. This Court previously recognized that this intpat

distinction changes the analysis significantBeePacheco v. HopmeigR011 U.S. Dist. LEXIS
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25976 (D.N.M. 2011) (J. Black). Pacheco distinguishes searches conducted on student
participants in extracurricular activities from #goconducted on the general student body. In
analysis of the qualified immunity defense, thisu@deld that since the search at issue there
was not conducted in conjunction with an extracutar activity, a reasonable official would
have no reason to believe that Wernoniasuspicionless standard might applg.

E. STUDENTS HAVE A SIGNIFICANTLY REDUCED EXPECTATION OF PRIVACY .

The School District contends that a pat-down searohducted similar to those
conducted every day at every airport in the Uni&dtes by the TSA and approved by the
federal courts is minimally intrusive and is lessusive than the search conducted by urinalysis
testing permitted undérernoniaandEarls. The intrusiveness of search is directly conreetbe
the level of the student’s expectation of privacyontrary to the Plaintiff's assertions here, her
expectation of privacy is no greater than that tifledes or other students participating in
extracurricular activities already discussed iradeh Vernoniaand inEarls.

As a result of the “special needs” present in thielip school setting, a determination of
the reasonableness of a search requires this @muralance the individual’'s expectation of
privacy against the government’s legitimate intexe¥ernonig 515 U.S. at 652-53. In doing
so, the Court must first consider the scope ofindevidual’s expectation of privacyVernonig
515 U.S. at 654. It is important to note here ladhat it is well established that public school
students enjoy a drastically reduced expectatioprivficy in comparison to the public at large
and in comparison to students in the general ptipalasimply attending the mandatory
educational program of the School Distri@eeEarls, 536 U.S. at 830-3Mernonig 515 U.S. at

657 It is also well established that student atlsiétave an even lower expectation of privacy

! SeeNew Mexico Compulsory School Attendance Act, N3fiat. Ann. § 22-12-&t. seq (2007).

10
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than those students who do not engage in athletiosher extracurricular activitiesvernonig
515 U.S. at 657Earls, 536 U.S. at 831-32

The regulation of extracurricular activities by pabschools further diminishes the
expectation of privacy among schoolchildren. Ladelts who choose to participate in a closely
regulated industry, students who voluntarily p@vate in school athletics and all other
extracurricular activities have reason to expetugions upon their normal rights and privileges,
including those of privacy. SeeVernonig 515 U.S. at 657Earls, 536 U.S. at 831-32.
Therefore, Plaintiffs’ expectation of privacy remsia substantially limited expectation shared
with students who voluntarily participate in exwagcular activities possess, and contrary to
Plaintiffs’ assertion does not rise to the levgbgad by the general public or those students who
attend the mandatory portion of their public edwrat The student’s expectation of privacy,
balanced against the special need of the Schodtid@iso protect the health and safety of
students as their custodian and tutor, favors th®@d District. Therefore, the School District's
suspicionless searches of students to include gandsearches that are necessary to detect
contraband prior to attendance at extracurricularctions is permissible under the Fourth
Amendment. As such, the Motion should be denied.

F. THE CHARACTER OF THE SEARCH IS NOT UNREASONABLE .

The Court must also consider the character ofritresion imposed by the change in the

type of search from urinalysis to pat-down of tihedents’ person.See Vernoniga515 U.S. at

2 A vast majority of other federal courts have heldt a public school student does not have a giexddeproperty
interest in participating in extracurricular acties. See, e.g., Nevares v. San Marcos Consol. Indep sty 111
F.3d 25, 27 (8 Cir. 1997);Poling v. Murphy 872 F.2d 757, 764 {6Cir. 1989):Davenport v. Randolph County Bd.
of Educ, 730 F.2d 1395, 1397 (11Cir. 1984);Hebert v. Ventetuo|o638 F.2d 5, 6 (LCir. 1981);Walsh v. La.
High Sch. Athletic Ass;r616 F.2d 152, 159 ir. 1980);Dominic J. v. Wyoming Valley West High Sch@éi2
F.Supp.2d 560, 571-72 (M.D. Pa. 2006leman v. Newburgh Enlarged City School D319 F.Supp.2d 446, 452
(S.D.N.Y. 2004);Smith v. Chippewa Falls Area Unified Sch. Di&02 F.Supp.2d 953, 957 (W.D. Wis. 2002);
Mazevski v. Horseheads Cent. Sch. D&&0 F.Supp. 69, 72-73 (W.D.N.Y. 199Pglmer v. Merluzzi689 F.Supp.
400, 410 (D.N.J. 1988xff'd 868 F.2d 90 (8 Cir. 1989).

11
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658. The Supreme Court tBarls noted the Court has repeatedly stated that rebkoress
under the Fourth Amendment does not require emmpipthe least intrusive means, because “the
logic of such elaborate less-restrictive-alterreatarguments could raise insuperable barriers to
the exercise of virtually all search-and-seizurev@s.” Earls, 536 U.S. at 837iting United
States v. Martinez-Fuertd28 U.S. 543, 556-57, n. 12 (1976¢e also Skinned89 U.S. at 624
(“a showing of individualized suspicion is not anstitutional floor, below which a search must
be presumed unreasonable”).

In this case notice was provided of the searchéiseaprom at Capital High School and
for the upcoming prom at Santa Fe High Sch&@#eDefendants’ Exhibit B As with the School
District’s notice to students on the requirementspirom and graduation, TSA provides notice to
the public of the use of the AIT machines (microenet-ray type machine displaying image of
person essentially naked) and advises the passdmgethey may decline AIT screening and,
instead, undergo a pat-down. In the air safetyaréhese pat-downs are necessary to detect
explosives, chemical weapons or other dangeronssitbat could be secreted on the body of the
person in order to prevent a tragedy on an airlindhe worst case scenario occurred on
September 11, 2001. Similarly, the School Distdietermined that pat-downs are necessary to
detect drugs, alcohol and weapons secreted onettserp of its students to prevent a tragedy of
teenage alcohol and drug use resulting in injurgeath to a student. The worst case scenario
has visited upon too many families with the unnsagg loss of a young life or a catastrophic
injury.

To ensure that pat-downs are minimally invasive, T®A conducts the pat-downs by the
same gender security officers, and passengersthaveyht to request a private screening with a

witness. The district court in the caseGafrbett v. United State2011 U.S. Dist. LEXIS 38531,

12
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*12-13 (S.D. Fla. 2011) held that the plaintiff hizdled to establish a likelihood of success on
the merits on his constitutional claim becausepghedown searches were not overly intrusive
compared to the governmental interest in airlirfetga See United States v. Marqud40 F.3d
612, 616 (9‘ Cir. 2005) (An airport screening is reasonabl&(1)) it is no more extensive or
intensive than necessary, in light of current tedbgy, to detect weapons or explosives; (2) it is
confined in good faith to that purpose; and (3)spagers may avoid the search by electing not to
fly.”).

The School District would like to bring the Courtigention to the case bhited States
v. Hartwell 436 F.3d 174, 180 B3Cir. 2006). The procedures involved in HartweBsarch
were found to be minimally intrusive as would a itamscheme undertaken by the School
District at prom and graduation. They were welletad to protect personal privacy, escalating
in invasiveness only after a lower level of scregndisclosed a reason to conduct a more
probing search. After Hartwell set off the metatattor he was screened with a wand. Only
after the wand detected something solid on hisgoerand after repeated requests that he
produce the item, did the TSA agents (accordingddawell) reach into his pocket.Hartwell,
436 F.3d at 180

In addition to being tailored to protect personalacy, other factors make airport
screening procedures minimally intrusive in comgamito other kinds of searches which should
be applied in this case. Since every air passesgaibjected to a search, there is virtually no
“stigma attached to being subjected to searchkaioan, designated airport search poinSée
United States v. Skipwitd82 F.2d 1272, 1275 (5Cir. 1973). Moreover, the possibility for
abuse is minimized by the public nature of the dear“Unlike searches conducted on dark and

lonely streets at night where often the officer d@hd subject are the only witnesses, these

13
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searches are made under supervision and not fartfre scrutiny of the traveling publicld. at
1276. The airlines themselves have a strong istt@neprotecting passengers from unnecessary
annoyance and harassmeS8ee id

Lastly, the entire procedure is rendered less effen-- if not less intrusive -- because air
passengers are on notice that they will be searcBadjleton v. Commissiones06 F.2d 50, 52
(3 Cir. 1979) (approving a search where passengeese“given advance notice that the search
was to be conducted, and could elect not to beclsedrby deciding not to board the aircraft”).
Air passengershoose to fly and screening procedures of this kind have ekist@very airport
in the country since at least 197dartwell, 436 F.3d at 180-181. Applying the analysis df pa
down searches in the arena of individuals with tarmlly reduced expectations of privacy such
as in airports, pat-down searches are deemed &=mssive and less intrusive compared to
governmental interest in health and safety. Thuspicionless pat-down searches of students by
the School District who are voluntarily participagi in extracurricular activities such as in
VernoniaandEarls are permissible under the Fourth Amendment. Npe@ation of privacy
has been drastically reduced due to participatiorextracurricular activities and pat-down
searches to detect drugs, alcohol and weaponsthee&ichool District’s special need to protect
the health and safety of students under its custadre and guardianship. Therefore, Plaintiffs’
Motion should be denied as no Constitutional degtidn has occurred causing the Plaintiffs

irreparable harm.

lll.  CONCLUSION

WHEREFORE Defendants, Santa Fe Public SchoolstdBoREducation for the Santa

Fe Public School, including its individual membefuperintendent of Schools Bobbie J.

14
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Gutierrez, High School Principal Melanie Romerodg &tigh School Principal Robert Stephens

request the Court deny Plaintiffs’ Motion for a TR@d for any other relief the Court feels is

appropriate.

Respectfully submitted,

CUDDY & McCARTHY, LLP

By:
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