




































































scheme Congress created under IDEA 2004 to ensure children with disabilities

receive a free appropriate public education.

C. The Legislative History of the P&A Statutes Does Not Support
P&A Groups’ Access to Student Records.

The legislative history of the P&A statutes, the understanding of the
agencies that administer the statutes, and the fact that FERPA addresses
educational records quite specifically, clearly establish that schools cannot make

records available to P&A systems in violation of FERPA’s privacy provisions.

The history and policy behind the statutes and regulations cited by DLC do
not support its claimed authority to access information from school districts. The
DD Act was enacted by Congress in reaction to the “inhumane and despicable
conditions” discovered at Willowbrook, an institution for persons with
developmental disabilities. Alabama Disabilities Advocacy Program v. J.S.
Tarwater Developmental Ctr., 97 F.3d 492, 494 (11th Cir. 1996); Wisconsin
Coalition for Advocacy v. Czaplewski, 131 F. Supp.2d 1039, 1045 (E.D.Wis.
2001); Iowa Protection and Advocacy Services v. Gerard Treatment Programs,
L.L.C., 152 F. Supp.2d 1150, 1157 (N.D. lowa 2001). In 1986 PAIMI was enacted
after Congress held hearings to examine the care and treatment of institutionalized

mentally disabled persons. The hearings specifically focused on “abhorrent
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conditions and instances of gross abuse and neglect at [a psychiatric institution].”

Robbins v. Budke, 739 F. Supp. 1479, 1481 (D.N.M. 1990).

With a genesis in the discovery of deplorable conditions in institutions
housing and treating persons with developmental disabilities, these Acts have
provided P&A systems with the authority to protect this vulnerable population.
However, there is no legislation giving P&A systems authority over public schools,
which neither house nor treat individuals with disabilities. Against this historical
backdrop, DLC has not sufficiently established that it has any statutory authority

over school districts that do not house or treat individuals with disabilities.

Furthermore, as noted by the Anchorage School District in its brief, during
the comment period for the DD Act regulations, implementation of a regulation
giving the DD Act precedence over other federal statutes, including FERPA, was
rejected as being beyond the authority of the statute and the regulations:
Developmental Disabilities Program, 61 Fed. Reg. 51,142 (1996) (codified at 45
C.F.R. part 1385). Thus, it is clear that neither Congress, in enacting the DD Act,
nor the Developmental Disabilities Program, in its rule making process, intended
for the records provisions of the DD Act to take precedence over FERPA. The fact
that the DD Act was enacted later than FERPA, and the fact that the agency that

administers the DD Act specifically rejected its application to educational records,
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1s dispositive in this case. The scope of the DD Act, while broad, does not override

the requirements of FERPA.

D. The P&A Statutes Do Not Authorize Access to Students’
Guardian Information.

DLC has argued that if access to student information is denied because it has
failed to secure authorization for the release of records, school districts must
nevertheless provide at least the names and contact information for the guardians
of students with disabilities under 42 C.F.R. § 51.43 (PAIMI) and/or 45 C.F.R. §
1386.22(i) (the DD Act). DLC contends this is true even where there is no
probable cause, simply because the records were being withheld because of lack of
authorization. This argument fails because the agencies at issue in this case
exceeded their authority when they promulgated 42 C.F.R. § 51.43 and 45 C.F.R. §

1386.22(i), and these regulations should be deemed ultra vires.

To determine whether an agency has over extended its authority, the act
must be viewed as a “symmetrical and coherent regulatory scheme.” Ragsdale v.
Wolverine World Wide, 535 U.S. 81, 86 (2002). “Regardless of how serious the
problem an administrative agency seeks to address, however, it may not exercise
its authority in a manner that is inconsistent with the administrative scheme that

Congress enacted into law.” Id. at 91.
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There is no provision whatsoever in either the PAIMI or the DD Act for the
release of guardian information to P&As. The statutes’ central provisions permit
P&As to access their own clients’ records, individuals for whom they have
received a complaint and those individuals’ records, and individuals for whom they
have probable cause and those individuals’ records. 42 U.S.C. § 10805(a)(4); 42
US.C. § 15043(1). However, the subject regulations purport to provide P&As
access to guardian information any time access is denied because of lack of
authorization, even without probable cause. Given the statutory language, the
regulation upon which DLC relies in this case was beyond the scope of the
agencies involved here, insofar as the regulation purports to require the production
of any information without probable cause and/or the production of guardian

information.

V. The Creative Interpretation of the P&A Statutes as Authorizing
Oversight of Public Schools by P&A Groups and Trumping the Privacy
Safeguards of FERPA and IDEA 2004 Has Caused Wasteful Litigation
in This and Other Circuits.

Given the strict privacy requirements of FERPA and IDEA 2004, their
careful enumeration of specific exceptions, and their complete silence as to the
P&A statutes and groups, it should come as no surprise that the assertion that P& A
groups have the authority to demand access to confidential records has resulted in
school districts being dragged unnecessarily into court—including this one. In

Washington Protection and Advocacy System, Inc. v. Evergreen School District,
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C03-5062 FDB (W. Wash. 2003), aff'd, 71 Fed. Appx. 654 (9th Cir. 2003), the
district court denied the state P&A group’s request for a preliminary injunction
seeking student names, parent names, and contact information for those
participating in a special education program operated by the school district. As
here, the Washington P&A system claimed it had probable cause to suspect abuse
or neglect in the program based on complaints about a student’s special education
program, specifically that students were required to collect garbage as part of a

work program for which they received credit.

The district court denied the requested injunction in a thoughtful opinion
noting, among other things, that the court “is not sufficiently satisfied that the
[P&A statutes] override FERPA and IDEA.” Id. at p. 4. The district court relied
in part on the comments noted above to proposed regulations in which HHS
specifically recognized that the DD Act did not give it the authority to override
other federal laws in general, and FERPA in particular. The court ruled the P&A
statutes did not override FERPA and IDEA and concluded that the information
sought could not be characterized as “directory information” that the district could

otherwise release under FERPA. Evergreen, C03-5062 FDB at 5-7, n.1.

Other circuits faced with questions about the access of P&A groups to
student information have reached varying results. In Disability Rights Wisconsin v.

State of Wisconsin Department of Public Instruction, 463 F.3d 719 (7th Cir. 20006),
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the court held that an advocacy group was entitled to access to unredacted copies
of the state education agency’s investigatory records relating to the use of a
seclusion room as a disciplinary tool. In reaching its conclusion, the Seventh
Circuit found that while students’ privacy interests should not be ignored where
implicated, there was no harm to the students or their parents in this case in

permitting the P&A agency to have access.

In State of Connecticut Office of Protection and Advocacy v. Hartford Board
of Education, 355 F. Supp. 2d 649 (D. Conn. 2005), the district court concluded
the P&A group was entitled to access to a transitional learning academy and to
parental contact information for certain students. On appeal, the Second Circuit
acknowledged the issue of access to students’ parent/guardian contact information,
but declined to address it simply because the school district had abandoned its
argument on appeal after HHS and ED jointly filed an amicus brief taking a
position on the issue. Conn. Office of Prot. & Advocacy for Persons with

Disabilities v. Hartford Bd. of Educ., 464 F.3d 229, 233, 237-38 (2d Cir. 2006).

In contrast, in Unified School District No. 259 v. Disability Rights Center of
Kansas, 491 F.3d 1143, (10th Cir. 2007), the P&A group voluntarily withdrew its
records request after the school district filed a declaratory judgment action asking
the district court to rule on the FERPA question. For this reason, the Tenth Circuit

held that the case was moot, leaving the FERPA issue unresolved.
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The resort to litigation, rather than the legislative process, to attempt to
create a broad investigatory exception to FERPA and IDEA 2004 privacy
safeguards exacts a toll in time, attention, and money, at the expense of education

and service to children.

VI. The Interpretation of FERPA Articulated in the ED/HHS Amicus Brief
in the Hartford Case, Upon Which Appellant Relies, Should Be
Rejected.

ED/HHS’s amicus brief submitted in Hartford is contrary to directives from
ED’s own office tasked with enforcing FERPA, FPCO. That office has steadfastly
held that schools cannot release “directory information” about students if it is

linked to “non-directory information.” Recently the agency stated:

Please note that, under FERPA, a school may not
disclose the names, addresses, and other “directory
information” that is linked to non-directory information.
For instance, a school may not disclose “directory
information” on all students who are receiving services
under IDEA or, like in the case before us, all children in
the deaf education program.

Letter to Austin Independent School District, March 2, 2005."
Not only is ED/HHS’s position in its amicus brief in the Hartford case

contrary to ED’s previous interpretations of FERPA, it is also contrary to FERPA
itself. No deference is due to an administrative agency’s interpretation of a statute

when the interpretation patently contradicts the statute. The judiciary is the final

" http://www.ed.gov/policy/gen/ guid/fpco/ferpa/library/tx030205.html
28



authority on issues of statutory construction and must reject administrative
constructions that are contrary to clear congressional intent. See, e. g., FEC v.
Democratic Senatorial Campaign Committee, 454 U.S. 27, 32 (1981); SEC v.
Sloan, 436 U.S. 103, 117-118 (1978); FMC v. Seatrain Lines, Inc., 411 U.S. 726,
745-746 (1973); Volkswagenwerk v. FMC, 390 U.S. 261, 272 (1968); NLRB v.
Brown, 380 U.S. 278, 291 (1965); FTC v. Colgate-Palmolive Co., 380 U.S. 374,
385 (1965); Social Security Bd. v. Nierotko, 327 U.S. 358, 369 (1946); Burnet v.
Chicago Portrait Co., 285 U.S. 1, 16 (1932); Webster v. Luther, 163 U.S. 331, 342
(1896). If a court, employing traditional tools of statutory construction, ascertains
that Congress had an intention on the question at issue, that intention is the law and
must be given effect. Chevron, U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837, 843

(1984).

As noted above, there is no exception to the parental consent requirement in
FERPA for the release of personally identifiable information in an education
record to a P&A group. In the Hartford case, ED and HHS argued that where the
statutes are in conflict, the DD Act is “properly understood as a limited override of
FERPA’s generally applicable non-disclosure requirements.” However, also as
noted above, there is no conflict between the statutes. Statutes governing public

schools pose no obstacle to the P&A groups in their core missions, and if they wish
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to extend their investigatory scope to school settings, they have plenty of avenues

by which they can do so within the legal framework that applies to this setting.

Moreover, the position taken by ED and HHS in the Hartford case is
tantamount to rule-making by amicus brief and should not be considered
authoritative.  Significantly, pending changes to the regulations implementing
FERPA include no P&A exception, notwithstanding ongoing litigation on this
question in various jurisictions. See 73 Fed. Reg. 15,574. In addition, the
regulations implementing IDEA 2004 specifically and expressly require that state
complaint procedures be widely disseminated to, among other groups, “protection
and advocacy agencies,”'? suggesting not only that ED has already considered that
the role of P&A groups in the special education arena is to participate in and/or file
complaints under these state complaint procedures, but also that the department
can, when it chooses provide for P&A participation through appropriate rule-
making procedures. ED and HHS cannot now create a FERPA exception out of
whole cloth, without the statutory authority to do so, and without following
applicable rule-making procedures.

CONCLUSION

Public policy considerations favor not permitting P&A groups to access

records governed by FERPA and IDEA 2004, unless the P&A group has parental
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consent to do so or the request falls into one of FERPA’s express exceptions. The
balance of privacy and protection has already been established by Congress.
Adoption of DLC’s interpretation of the P&A statutes would disrupt this balance
and essentially eviserate FERPA’s and IDEA 2004’s privacy provisions. If all a
P&A group had to do to get confidential information protected by FERPA and/or
IDEA 2004 is to request it under the auspices of conducting an investigation of
alleged abuse and neglect, FERPA’s and IDEA 2004’s privacy provisions would

be meaningless.

Moreover, because no express, statutory exception exists for disclosure of
any information to P&A groups, if ED, HHS, and/or the courts are willing to create
exceptions to FERPA and IDEA 2004 out of whole cloth and without statutory, or
even regulatory exceptions, schools will have no way of knowing what information
to disclose to P&A groups. Schools would be acting at their peril in determining
whether or not to disclose information to P&As, and they will continue to be

subjected to wasteful litigation on this point.

In light of the exhaustive protections already afforded students with
disabilities in public schools, in light of the many existing options P&A groups
already enjoy for soliciting information from parents where they suspect something

untoward 1s occuring, and in light of the significant costs and distraction entailed

1234 C.F.R. 300.151(a)(2).
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by the kind of wide and speculative net-casting the P&A groups contemplate by
demanding routine and unfettered access to confidential information that Congress

has chosen, through FERPA and IDEA 2004, to deny to a wide range of public

agencies, this Court should affirm the District Court.
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