A supplement to School Board News

R Affliate

@ National

National School
Boards Association

November 2006
www.nsba.org/na

LEADERS

[nsider

PRACTICAL PERSPECTIVES ON SCHOOL LAw & PoLicy

A Membership Benefit

of

NSBA National

Affiliates

School boards and special education

e can hear the groans now.

“A whole issue devoted to

IDEA? No one will read it.”

Special education is dense,
technical, legalistic, and frequently down-
right personal. Exactly the kind of thing
school boards sometimes are discouraged
from wading into.

But special education is one of the
biggest costs in school board budgets
nowadays. [t accounts for a large portion
of most districts’ legal bills. It poses partic-
ular challenges for complying with the No
Child Left Behind Act (NCLB), both in
making Adequate Yearly Progress (AYP)
and in securing “highly qualified” teach-
ers. And few issues can generate higher
emotions between the board’s constituents
and its employees than a bitter special
education fight.

This issue of Leadership Insider is not a
“Welcome to IDEA” overview. There are
plenty of those out there. We include
some in the online list of additional
resources we point to on page 7. (We also
provide a short list of special education
terms and acronyms on page 12, so we
won’t spell them out in each article.)

Instead, this publication offers practical
tools to help school board members fulfill
their governance role in this complex area.
It does so by flagging some of the key
recent developments and anticipating
some of the key issues that may be coming

soon to a school district—and a board
room—near you. The guest authors, all
experienced in this area, share the view
that these are things savvy school boards
should be watching out for.

Past, present, future

The Individuals with Disabilities Edu-
cation Act provides a formidable arsenal
of legal levers for parents. After all, when
the first version of the act was passed in
1975, most children with disabilities were
routinely excluded from school or, at best,
were baby-sat. Texas school attorney
Christopher Borreca starts out by reflect-
ing on the intensely adversarial culture
that has resulted from the legalistic
approach and on the costs it inflicts on
everyone.

In recent years, however, all three
branches of the federal government have
shown some willingness to give schools a
little more benefit of the doubt:

* Congress, in the latest reauthoriza-
tion of IDEA (referred to throughout
these pages as “IDEA 2004”), heeded
many of the concerns of school boards
and school attorneys about problems that
needed addressing.

* The U.S. Department of Education
made administrative changes to NCLB to
allow more special-needs students to be
evaluated using modified assessments.

* The U.S. Supreme Court ruled in

Schaffer v. Weast that courts should not
presume that a school’s proposed special
education plan for a child is inadequate
until proven otherwise, and then held in
Arlington Central School District v. Murphy
that school districts do not have to pay
for a parent’s non-attorney experts or
consultants.

Advocates for children with disabilities
view these developments with alarm, fear-
ing that together they herald a backing off
of our commitment to serve all children.
As Virginia special education mediator
Richard Vacca notes in his article on the
school board’s role in promoting early dis-
pute resolution, it comes down to trust.
Will school districts succeed in convincing
parents and policymakers that this greater
trust is deserved?

Deryl Wynn of Kansas, chair of the
NSBA Council of School Attorneys
(COSA), next shares some things he
thinks all brand-new school board mem-
bers would be lucky to understand about
special education right from the outset.

Indiana school attorney Andrew
Manna follows by highlighting some of
what's new in IDEA 2004. One issue that
could prove politically charged for boards
is how the district handles the “response
to intervention” (RTI) method of deter-
mining eligibility for special education.

See Introduction on page 12
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The adversarial process:
Does it help or hurt our mission?

By Christopher Borreca

pon signing the new reautho-
rization of IDEA on Dec. 3,
2004, President Bush noted
that when schools are so busy
dealing with costly and unnecessary law-
suits, they have less time to deal with stu-
dents. He remarked that Congress had
made the law “less litigious so it could
focus on the children and their parents.”

I was fortunate to be present to witness
that occasion, and I welcomed the Presi-
dent’s comments. Upon reflection, howev-
er, | question whether we have again
missed an opportunity to meaningfully
reform the adversarial aspects of IDEA.

The current reality

President Bush was not the first to rec-
ognize the tension inherent in the due
process system created when the special
education law was first passed in 1975 and
amended when the law was reauthorized
in 1986. Courts and hearing officers have
made note of the unusual degree of hostil-
ity and bitterness that characterize many
due process hearings.

In 1982 a hearing officer from lowa
offered an early observation:

“It never ceases to amaze me how edu-
cators and parents can be so close and yet
so far apart in doing what is in the best
interest of the student. This situation pres-
ents an almost classic case. Here, the par-
ents are interested, caring, and dedicated.
The educators are no less interested in
what is best for [the student]. Yet, person-
ality disputes and disagreements over
inconsequential details of an education
program have divided the persons most
important to [the student’s] future educa-
tional development.”

A federal court in Virginia, upon
reviewing the record of the 1992 case
before it, offered how it was “struck by the
speed with which the disagreement over
Vernon'’s IEP was allowed to deteriorate
into a wholly adversarial confrontation
featuring entrenched, incompatible posi-
tions.”

Around the same time, another federal
judge in New Jersey sadly commented:

“It is regretful that this matter has
ended up in litigation where the parties
are pitted against each other instead of
working together. It is difficult to imagine

a worse scenario from the point of view of
the child.”

School districts have not avoided the
scorn of the courts when defending their
positions to the full extent of the law. In a
1990 case, a South Dakota court wrote:

“As a practical matter, one cannot help
but wonder whether or not the act of the
school district in filing an appeal for this
reason was senseless. For the parties to
incur legal expenses which could approxi-
mate $25,000 ... in order to save the
school district $861 does not strike this
Court as a prudent act of stewardship of
public funds. ... At oral argument, counsel
for the school district, upon being ques-
tioned as to the motivation behind the
appeal, replied that it was based upon
‘principle.” The Court finds no worthwhile
‘principle’ involved. The school board and
its school administrators must share the
responsibility for the decision to appeal.”

These are not mild words, and school
district attorneys come to realize early on
that simple advocacy on behalf of their
clients may often be perceived as irrational
defense of a frivolous concept in the eyes
of a disinterested jurist.

But districts are not alone in being the
subject of judicial rebuke for taking adver-
sarial positions. An Indiana federal judge
in 1990 wrote of the parents in one case:

“|The hearing officer] testified categori-
cally that the conduct of the plaintiff and
counsel in the proceedings before her mani-
fested needless adversariousness. This court
is in total agreement. ... It is understand-
able that when one is confronted with the
frustrations of this kind of disability and the
attended emotional context, it may well be
a human failing that causes one so situated
to want to throw all of the rocks that can
possibly be gathered at the school officials
involved. It is apparent that a good deal of
that took place, and it is also apparent that
it was unnecessary. That pattern continued
in the hearing before this judge. As under-
standable as same may be, this court does
not conceive that the school authorities
should have to pay for counsel to engage in
needless adversariousness and unnecessarily
protracted proceedings.”

In 1994, a Texas hearing officer also
criticized the manner in which parents
handled themselves:
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“It appears to this hearing officer that
Jimmy’s parents have adopted a hostile
and uncooperative stance and are con-
stantly looking for procedural errors upon
which to file complaints. This hostile and
suspicious attitude is counterproductive to
Jimmy’s educational progress.”

Still, it is the school district that has
ultimate responsibility for delivering the
program, enforceable via this system of due
process. Any reliance on the part of the
school district to excuse its performance
based upon the irrational behavior of the
parents is likely to fall on deaf ears. As one
Pennsylvania hearing officer noted in 1993:

“The district continually relies on the
parents’ lack of cooperation as its excuse
for its failure to provide an appropriate
education. It is undeniable that parental
cooperation is an important ingredient of
the partnership symbolized by the IEPR
Nevertheless, the IDEA and the compan-
ion state law puts the responsibility on the
school district, and the legislation and reg-
ulations provide parents with procedural
safeguards, including a due process hear-
ing, to ensure the child’s rights to a free,
appropriate public education (FAPE).
Parental hostility is relevant to FAPE, but
the focus is the district’s responsibility, not
the parent’s fault.”

How did we get here?
The irony is that the intent of IDEA

and its predecessor legislation was to elim-
inate the need for these types of battles.
As the congressional conference commit-
tee noted in its report on the 1975 hill:

“Parents of handicapped children all
too frequently are not able to advocate
the rights of their children because they
have been erroneously led to believe that
their children will not be able to lead
meaningful lives. However, over the past
few years, parents of handicapped children
have begun to recognize that their chil-
dren are being denied services which are
guaranteed under the Constitution. It
should not, however, be necessary for parents
throughout the country to continue utilizing
the courts to assure themselves a remedy. ...
Congress must take a more active role ...
to guarantee that handicapped children
are provided equal educational opportuni-
ty.” (emphasis added)

But the real problem may not reside in
the emotionality of the issues, the expen-
diture of limited public dollars, or the
behavior of zealous advocates who defend
their clients’ positions. The real dilemma
may be the very system itself, which was
created to assist in obtaining adequate

services for students with disabilities but
which has placed school and parents into
perpetually adversarial relationships.

As the 9th Circuit Court of Appeals
noted in a 1994 decision:

“Litigation tends to poison relation-
ships, destroying channels for constructive
dialogue that may have existed before the
litigation began. This is particularly harm-
ful here, since parents and school officials
must—despite any bad feelings that devel-
op between them—continue to work
closely with one another. As this case
demonstrates, when combat lines are firm-
ly drawn, the child’s interests often are

refused to permit such lawsuits. The true
answer in restoring the trust between
school and parent lies not in creating
more enforceable rights but in rethinking
the enforceability mechanism itself.

As Neal and Kirp recognized early on in
their remarkably prescient chapter in Kirp
and Jensen’s School Day, Rule Days: The
Legdlization and Regulation of Education
(1986), “Legalization betrays a mistrust of
schools. It may inhibit the discretion of
professionals whose judgment should be
exercised creatively on behalf of the child.

According to Neal and Kirp, “Legaliza-
tion can be a blunt instrument, undermin-

q¢

Congress ... must undertake a thorough reform of
the ability to haul a school district into a hearing.

damaged in the ensuing struggle.”

Congress recently had an opportunity
to truly reform the process and depart
from the legalistic model of special educa-
tion. Efforts to do so, however, were firmly
resisted by professional organizations rep-
resenting teacher groups, as well as the
panoply of disability coalitions.

Some reform efforts approved by Con-
gress were notable. Attorneys’ fees can
now be awarded against parents and their
attorneys when frivolous matters are
brought and pursued in bad faith. Proce-
dural errors must actually result in educa-
tional harm before they can form the basis
of a hearing officer’s finding of fault.

Parents and school district personnel
also must sit down in a good faith effort to
attempt to resolve matters before a hear-
ing is held. In reality, however, when
attorneys are involved, this resolution
meeting often has simply deteriorated into
another battle over attorneys’ fees.

A better way?

The reform needed to correct the prob-
lem the President acknowledged must
come from a complete overhaul of the
legalistic framework surrounding special
education. That will require, perhaps,
both parents and school districts to re-
examine what might constitute the “due
process” each side feels it is owed.

It is noteworthy that Congress resisted
attempts to create a private cause of
action under the No Child Left Behind
Act. Thankfully, the courts have also

))

ing healthy, as well as malevolent, exercise
of discretion. Special education teachers
now find themselves as ‘defendants’ in due
process hearings ... a marked change from
their self-perception as lone advocates for
the handicapped child. From the view-
point of the handicapped, it would be dis-
astrous to alienate this group.”

[ am not so naive that I fail to appreci-
ate how difficult it is to put the genie back
into its bottle. If Congress is ever to make
IDEA less litigious, however, it must
undertake a thorough reform of the ability
to haul a school district into a hearing.
Special interest groups—from advocacy
organizations, to school district represen-
tatives, to hearing officers—must recog-
nize that the inability to march into court
upon the slightest provocation does not
signal an end to these rights.

As a hearing officer in Maine aptly
noted in a 1996 case, “Somehow this rela-
tionship, because of the student, must
repair itself and become one of openness,
listening, keeping commitments, and trust.”

IDEA will come up for reauthorization
again in just a few years. Perhaps the legal-
istic model we have created finally will give
way to trust, cooperation, shared responsi-
bility, and understanding between schools
and parents. Fundamentally changing the
due process system as we know it will go a
long way to making that a reality.

Christopher Borreca of Bracewell & Giuliani LLP
in Houston is a member of the NSBA Council of
School Attorneys.
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The school board role in promoting early
resolution of special education disputes

Effective school board policies can help prevent costly litigation

By Richard S. Vacca

DEA and state laws make it clear

that eligible students must receive a

free and appropriate public educa-

tion in the least restrictive educa-
tional environment and that the school
district is responsible for carrying out the
intent of these laws. These laws clearly
articulate student and parent rights. Yet,
special education is still fraught with
potential litigation.

Nonetheless, my work as a certified
mediator of special education disputes
convinces me that the “era of erupting lit-
igation” is gradually passing. I believe that
parents and school officials are starting to
realize that special education disputes can
and should be mutually resolved long
before lawsuits are filed. In most situa-
tions, alternatives to litigation, such as
mediation, do work.

Alternative dispute resolution

In recent years, a trend away from
using litigation as the primary method of
dispute resolution has gained momentum.
More parties are seeking early settlement
of their grievances with local school dis-
tricts through alternative and less con-
tentious means.

There are four reasons for this change:

(1) Special education law emphasizes
parent and student due process, while at
the same time, comprehensive administra-
tive process, such as complaint filings, due
process hearings, and resolution sessions,
are increasingly available.

(2) IDEA 2004 encourages opportuni-
ties for school officials and parents to seek
creative early resolution of their differ-
ences without going to court.

(3) Parents and school officials realize
that negotiated and signed agreements can
be effective and are legally enforceable.

(4) Perhaps most important, parents
and school officials realize that early reso-
lution of issues through a negotiated for-
mal agreement, rather than dragging out
the matter in court, is in the best interests
of the child.

[ am convinced that the most effective
way to settle a special education dispute

between parents and local school officials
is to work for an early and mutually craft-
ed written agreement between the parties.
However, in my opinion, one neglected
area of dispute resolution in special educa-
tion law involves the role of the local
school board and the impact of school dis-
trict policy.

Implications for boards

School board policy not only controls
the money aspects of a controversy and
governs the actions of administrators and
staff, but it also sets the overall tone and
direction of negotiations between the par-
ties. In other words, the local school
board’s policy direction significantly influ-
ences the potential of reaching early,
mutual resolutions by the parties.

The key to avoiding costly litigation
lies in establishing a relationship of trust.
Trust is best demonstrated by crafting
and implementing district policies that
balance the rights of students and par-
ents with the legal duties of the school
board and demonstrate that school offi-
cials, administrators, teachers, and staff
are receptive to the concerns and ideas of
parents.

Here are five basic suggestions for
school boards to consider. School board
policies, decisions, and communications
with the community must make absolute-
ly clear to everyone that the school
board:

* accepts its legally mandated respon-
sibilities with respect to such things as
child find, notice to parents, IEP team
requirements, [EP implementation, mani-
festation determinations, “stay put”
requirements, and finance and budget
and is firmly committed to carry out
applicable federal and state statutes and
regulations and provide a high-quality
education to all students, including those
with disabilities;

* respects the constitutional and legal
rights of all students and their parents,
including those covered by special educa-
tion law;

* is committed to working coopera-

tively with all parents, advocates, and
others who represent students with dis-
abilities and to ensuring that all student
identification, classification, assessment,
placement, and program decisions are
based on relevant, up-to-date, and
research-based data;

* is committed to seek early resolution
of all disputes through administrative
processes and other alternatives to judicial
review; and

* is committed to provide up-to-date
and relevant professional development
opportunities for administrators, teachers,
and staff regarding special education law
and regulations; recent research into
methodologies and techniques for working
with students with disabilities; and negoti-
ation, mediation, and other dispute resolu-
tion alternatives.

I have seen disputes escalate where the
school board might have made a differ-
ence. Here are three pitfalls for board
members to think about:

(1) Micromanagement—The board
sometimes does not make it clear that,
while the board retains the legal authority
to make all final decisions, the school sys-
tem’s director of special education and
school administrators have the discretion
to handle disputes with parents.

(2) Out-of-the-loop—On the other
hand, a school board cannot be successful
and set the right tone in the community if
it is not kept informed of what is going on
in the school system. The board must
insist on being informed.

(3) “Our way or the highway”—
Sometimes the board and administration
convey the attitude that they are closed to
creative ideas for resolving the dispute.

The big picture

In a recent law review article, DePaul
University law professor Mark Weber
examined some of the ideas that motivat-
ing Congress in the 2004 reauthorization
of IDEA: There was an “insistence that
educators be accountable for success of
special education students as they are for
general education students, and that chil-
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dren who need assistance to make educa-
tional progress need not always be labeled
and set apart from their classmates.”

To expand on Weber's observation, we
live in an era where the population of
public school students with all kinds of
special needs is rapidly expanding. As No
Child Left Behind has taught us, disabili-
ties are only one part of the challenge,
and special education must not be
thought of as the only option available to
meet the unique needs of students who
require remedial services.

In an era in which local school systems
are held accountable for the academic
progress of all students, the link between
money spent (input) and student academ-
ic progress (output) is stronger than ever.
The need to establish and maintain the
trust of the entire community, especially
parents, is critical. Community trust is a
prerequisite to gaining the community’s
support for its schools, their budgetary ini-
tiatives, and their aspirations for the stu-
dents they serve.

The bottom line is that local boards of
education must demonstrate to their com-
munities that all funds allocated have
been wisely spent and all students have
made adequate progress in mastering the
curriculum.

Money spent on costly litigation could
be better spent on improving student
progress, and when schools fail to show
progress with all students, community
trust is in jeopardy. A school board that
succeeds in helping inspire community
confidence in the uniquely problematic
area of special education is well placed to
rise to the occasion in other areas as well.

The challenge is to avoid costly litiga-
tion by seeking early resolution of special
education disputes before they escalate.

In my opinion, important keys to suc-
cess are: (1) the formulation and imple-
mentation of sound school system policies;
(2) maintaining open and constant com-
munication with the community, especial-
ly parents; (3) a willingness to seek cre-
ative curricular and methodological
options that move local school systems
beyond sole reliance on special education
as the place to meet the unique needs of
students; and (4) staff development of all
personnel involved in the special educa-
tion process.

Richard S. Vacca is a state certified mediator in
Virginia and professor emeritus of education law
and senior fellow at the Commonwealth Educa-
tional Policy Institute at Virginia Commonwealth
University in Richmond.

Memo: To board members

Re: Special education law (unplugged)

Here are five lessons learned, many the hard way

By Deryl W. Wynn

ere in my office, strewn in a fash-

ion that can only be appreciated

by a true type-A personality, lies

a collection of special education
questions and answers discovered during
the course of my school law practice. Each
entry is adorned with post-it notes of all
sizes and colors.

This collection is not the heady stuff
familiar to lawyers. Instead, it contains war
stories and lessons learned. Some were
learned the hard way. Others were readily
grasped.

From time to time, I share these lessons
with school board members, provided they
agree to one simple term: Do not shoot the
messenget. | explain that the comments are
“unplugged,” meaning they are best deliv-
ered without the normal trappings of diplo-
macy attorneys use with clients.

There are about 20 lessons in all. Five of
the more important are presented below. To
battled-hardened board veterans, they may
seem obvious. Even so, they are worth
repeating and discussing now and then.

Lesson One: Regrettably, as a school
board member you do not have the luxury of
narrow focus.

Generally speaking, parents of a student
in special education seek the very best serv-
ices for their son or daughter. Like any
other parents, they envision a program that
provides the maximum educational oppor-
tunity. These desires are understandable.

Your focus as a districtwide policymak-
er must be broader. In contrast to the par-
ents of a single student, you are tasked
with taking a more global view of all the
competing priorities.

School districts must ensure that a dis-
abled student receives a “free appropriate
public education.” What does this mean? I
have found two answers especially helpful.

The first, from a U.S. Department of
Education publication, lists:

(1) services designed to meet the indi-
vidual needs of the disabled student as
adequately as the needs of the nondisabled
students;

(2) education with nondisabled stu-
dents, to the maximum extent appropriate
to meet the needs of the disabled student;

(3) nondiscriminatory evaluation and
placement and periodic re-evaluation; and

(4) due process procedures that pro-
vide parents with required notices; a
chance to review their child’s records and
challenge identification, evaluation, and
placement decisions; the option of an
impartial hearing with opportunity to par-
ticipate and be represented by counsel;
and a review procedure.

The second is an analogy from the 6th
Circuit Court of Appeals:

“The act requires that the ... schools
provide the educational equivalent of a
serviceable Chevrolet. ... We suspect that
the Chevrolet offered to the student is, in
fact, a much nicer model than that offered
to the average student. Be that as it may,
we hold that the board is not required to
provide a Cadillac [as demanded], and that
the proposed IEP is reasonably calculated to
provide educational benefits to the student
and is therefore in compliance with the
requirements of the IDEA.”

Lesson Two: When new laws are
passed, ask questions. Each time I suggest
this, superintendents cringe. Let me be
clear: [ am not suggesting that boards help
the superintendent co-manage the district.
But they should ask insightful questions.
My fellow authors list some questions to
ask about IDEA 2004. Do not apologize
for expecting answers.

Lesson Three: Avoid unnecessary entan-
glement in day-to-day administration. The
skills required to fulfill special education
rules are complex and technical. This is no
place for amateurs. If you have concerns
about your district’s compliance, confer
with your administrators.

Special education matters are never
black and white. Avoid a rush to judgment.
Render your opinions in the context of a
board meeting, and only after having gath-
ered and reviewed all relevant materials. I
repeat, in special education cases, things
are very seldom as they first appear.

At all costs, avoid special causes or
“favors for a friend.” Your good intentions
could be manipulated into evidence for a
claim of discrimination. The cross-exami-
nation might go like this:

Q: “And your job as a member of the
board of education is to adopt policies and

See Memo on page 11
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IDEA 2004: The light at the end of the tunnel?

The act and its regulations point to the next steps for school districts

By Andrew A. Manna

he reauthorization of IDEA took

effect July 1, 2005. But the regu-

lations implementing IDEA 2004

didn’t come out until just before
the start of the 2006-07 school year, lead-
ing many special education professionals to
exhale after months of waiting.

The regulations provide some guidance
on what steps to take in the coming
months.

Upper-level school district administra-
tors should be aware of the important
changes in IDEA. Unfortunately, many
lower-echelon staff members, such as spe-
cial education teachers and teacher aides,
have not received this information. School
board members, too, should be familiar
with IDEA 2004 so they can check how
their district will respond.

This article highlights five important
points of IDEA 2004 and its implementing
regulations.

Reduction in paper and meetings

Schools across the country should be
relieved to learn that IDEA 2004 cuts
down on the volume of paper that has to
be delivered to parents. Formerly, schools
were required to provide “notice” of
IDEA’s procedural safeguards every time
an IEP team meeting was scheduled.

The new procedure now only requires
notice: (1) upon initial referral; (2) upon
the filing of due process; and (3) once
annually.

As an added bonus, there may be fewer
meetings with parents than in the past—
leading to more time in the classroom for
teachers and staff. IDEA 2004 allows a
student’s IEP to be changed without a
meeting, as long as the parties agree.
Instead of meeting, the school and the
parents can develop a written document
to amend or modify the current IER The
caveat is that the IEP team must have met
at least once annually before taking
advantage of this provision.

Discipline

IDEA 2004 takes a new look at the
approach schools can take to ensure dis-
abled students are disciplined appropriate-
ly. In a discipline scenario that potentially

could result in a student being suspended
or expelled for more than 10 days, a

school district must first review whether
the student’s disability had any impact on
the misbehavior. This is called the “mani-
festation determination.”

Previously, this process involved deter-
mining whether a student’s disability
impaired his or her ability to: (1) under-
stand the impact and consequences of his
or her behavior; and (2) control his or her
behavior.

This process has been tailored. Now
the IEP team or other committee making
the manifestation determination simply
reviews whether the student’s conduct was
“caused by, or had a direct and substantial
relationship to, the child’s disability.”

For districts dealing with a high fre-
quency of suspensions or expulsions, this
seems to streamline the process and may
provide more flexibility in moving forward
with disciplinary measures. If the behavior
was not caused by the child’s disability, the
school can discipline the student just as it
would a non-disabled student. Importantly,
however, the manifestation determination
also must determine that the misbehavior
did not result from the school’s failure to
implement the student’s IEP

If neither the student’s disability nor
the school’s failures caused the conduct,
then removing the student for more than
10 school days is allowed. But remember
that a student removed for more than 10
days must still be provided educational
services to allow him or her to participate
in the general education curriculum and
progress toward meeting the goals set out
in the IER

Depending on the nature of the stu-
dent’s conduct and the school district’s dis-
ciplinary procedures, the student could be
expelled for a significant length of time.
The school must make sure that the special
education department provides appropriate
services for the student during this period.

As before, a parent may request a hear-
ing to challenge the school’s finding in the
manifestation determination. Previously,
the student remained in his or her origi-
nal, predisciplinary educational placement
while this appeal was pending. This is
commonly referred to as “stay put.”

Under IDEA 2004, schools can now
move the student to an alternative disci-
plinary setting during the parent’s appeal.

Rules and interpretations still vary from
state to state on this question, however,
because there are still some unanswered
legal questions and some state education
departments have opted to preserve the
old rule. School districts should seek
advice from an attorney familiar with the
state’s stay put provisions before the dis-
trict makes any decisions on this question.

Identifying learning disabilities

Another “hot topic” is a process for
identifying students with learning disabili-
ties called response-to-intervention (RTT).
Darryl L. Farrington discusses this topic in
depth in a separate article on page 8. In a
nutshell, RTI seeks to identify students
through a screening process that emerges
over phases or “tiers.” States still will be
allowed to use a variety of methods when
determining criteria for learning-disabled
students. However, the new rule is that
use of RTT must be permitted.

The IDEA 2004 regulations confirm the
preparations many schools already have
made toward this new method. According-
ly, states are in the process of adopting new
criteria for determining whether a student
has a specific learning disability, and
experts are providing RTI training to spe-
cial education staff all over the country.
The sooner school districts understand the
RTI process, the more prepared they will be
when explaining why a student was found
eligible as learning disabled.

Private schools

IDEA 2004 continues to mandate that
services be provided on an equitable basis
to students unilaterally enrolled in private
schools. Congress made a significant
change by having school districts engage
in meaningful consultation with only
those private schools located within their
district boundaries. If the student resides
within the district’s boundaries but
attends a private school elsewhere, then
the district in which the private school is
located is the one obligated to provide the
special education services.

One problem that might surface from
this change is that a student sometimes
floats from a private school outside your
district back to a public school in the dis-
trict and could be left with no program at
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all. The time between the two schools is
what may cause problems and issues
regarding which school must serve the
student. Therefore, schools should contin-
ue keeping detailed documentation on
students attending private schools.

Due process

IDEA 2004 allows a district to seek
attorney fees from a parent’s attorney for
filing an action “for any improper purpose,
such as to harass, to cause unnecessary
delay, or to needlessly increase the cost of
litigation.” The threshold for successfully
pursuing such a recovery is probably very
high. However, in the months ahead this
provision is likely to be tested.

Another matter that was inconsistent
among states was the question of a time
limit for parents to bring a special educa-
tion claim against a school. In my state of
Indiana, school attorneys had argued for
years that court precedent suggested a
two-year deadline for bringing IDEA
cases, but hearing officers were inconsis-
tent in applying this limitation in due
process proceedings. IDEA 2004 limits the
reach of due process requests by setting a
two-year statute of limitations.

However, this deadline does not apply
if the school: (1) has made specific mis-
representations that it had resolved the
matter; or (2) has withheld information it
was required to provide to the parent.

Frustrated school officials also have
been demanding for years that due
process requests from parents be more
specific so they can know exactly what
the alleged problem is. A provision of
IDEA 2004 answers this request. As a
House Report on the law explains, “The
language requiring a parent to provide a
clear and specific complaint to the local
educational agency is essential to making
the complaint process work in a fair and
equitable manner.”

Once the specific complaint is made,
IDEA 2004 bars a party from adding issues
to its request unless the non-complaining
party (usually the school) provides written
consent and is given an opportunity to
resolve the matter. For example, a parent
cannot file for due process alleging only
that the school failed to provide assistive
technology, but then later add that the
school also denied the parent the right to
an [EE. If the parents want to add this
issue, they would need to give the school
the opportunity to address the payment of
the IEE. The hearing officer still has the
power to add issues—but not within the
last days before the hearing.

An immediate concern for school dis-
tricts should be procedures establishing
steps for addressing a due process request.
Here is the relevant timeline:

* Within 10 days of receiving the
request, the school must send a written
notice to the parent providing: (1) an
explanation of why the school proposed or
refused to take the action that is the subject
of the due process hearing; (2) a description
of the options the IEP team considered and
the reasons they were rejected; (3) a
description of each evaluation procedure,
assessment, record, or report the school
used as the basis for its decision; and (4) a
description of the factors the school believes
are relevant to its proposal or refusal.

The school also must send a written
response that specifically addresses the
issues raised in the request for a hearing.
There are certain exceptions, but for the
most part these are the requirements.

* Within 15 days of receiving the
request, the school can notify the hearing
officer and parents if it believes the due
process request does not comply with legal
requirements. The hearing officer will
then issue an order finding whether the
request complies. If not, then the parent
must submit a revised request.

* Within 15 days of receiving the
request, the school must provide an
opportunity for a resolution meeting to see
if the matter can be resolved. A resolution
meeting must include a representative of
the school who has decision-making
authority and relevant members of the IEP
team. The regulations clearly state that if
a parent does not participate in this reso-
lution meeting, the timelines for the due
process hearing will be delayed.

The resolution meeting is intended to
provide an early opportunity to resolve the
parties’ differences. The concern for some
schools will be that the parents may
request that their attorney be involved in
this process and that, if this happens, the
whole thing may not be worthwhile.

In addition to the resolution session,
mediation provides another opportunity to
resolve the dispute.

New requirements were added by
IDEA 2004 to help strengthen the media-
tion process by stating that the mediation
agreement: (1) is legally binding; (2) must
state all discussions occurring during the
process shall be confidential and not used
as evidence in any subsequent due process
or civil proceeding; and (3) must be
signed by the parent and the public
agency representative. Also, the agree-
ment is enforceable in any court of com-

petent jurisdiction.

One potential irony for which school
boards need to be prepared is that legal
costs in special education matters para-
doxically might actually increase. These
attempts to prevent protracted and costly
litigation do so by establishing more pro-
cedural steps on the front end. The trade-
off here is that this might have the effect
of increasing routine legal expenses.

Your next steps

Changes to special education law usu-
ally end up being a journey through the
dark. As each regulation unfolds and new
cases are decided, the light at the end of
the tunnel hopefully becomes brighter.
Along the way, school board members
might want to raise the following ques-
tions with your administrators:

* Have the special education teachers,
teachers aides, and staff been provided
with training on IDEA 2004?

* Are procedures in place to address
the reduction in paperwork and meetings
for IEP teams?

* What are the disciplinary measures
in our state to address suspensions or
expulsions for students with disabilities?

* How does our district ensure that spe-
cial education students expelled from school
continue to receive appropriate services?

* [s the RTI process being used in our
schools, and, if so, what steps are being
taken to implement it?

* What private schools are located in
our district, and how do we locate students
with disabilities in these placements?

* Have we had any special education
due process hearing requests since the
implementation of IDEA 2004?

* Has IDEA 2004 had a positive
impact so far on the resolution of special
education due process hearing requests?

Andrew A. Manna of Bose McKinney & Evans
LLP in Indianapolis is a member of the NSBA
Council of School Attorneys.

FOR MORE INFORMATION

Online resources on all of these top-
ics are collected at an “additional

resources” link that accompanies the
electronic version of this publication.

Go to the NSBA National Affiliate
website, www.nsba.org/na, and click
on the Leadership Insider link.
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Response to intervention: What the school board should know

By Darryl L. Farrington

hile IDEA 2004 has been wel-

comed by school districts for

the most part, two features of

the law have created a good
deal of uncertainty—and even anxiety—
where little existed previously.

I am referring to the introduction of
“response to intervention” (RTI) as a
model for evaluating students with specific
learning disabilities (SLD), and the corre-
sponding provision that the traditional “dis-
crepancy criterion” is no longer required as
an evaluation tool.

RTT has implications for other types of
disabilities but the law specifically links RT1
to SLD, which are defined as disorders,
such as dyslexia or developmental aphasia,
in the basic psychological processes
involved in understanding or using lan-
guage, spoken or written. These are the
two key parts of the act:

* When determining whether a child
has a specific learning disability, a school
district shall not be required to take into
consideration whether a child has a severe
discrepancy between achievement and
intellectual ability in oral expression, listen-
ing comprehension, written expression,
basic reading skill, reading comprehension,
mathematical calculation, or mathematical
reasoning.

* In determining whether a child has a
specific learning disability, a school district
may use a process that determines if the
child responds to scientific, research-based
intervention as a part of the evaluation
procedures.

A three-tier system

Since this law was adopted in fall 2004,
many school districts have begun a transi-
tion from traditional evaluation procedures
to the RTI model. School board members
should understand the various issues that
need to be resolved and the challenges that
need to be anticipated in this transition.

RTI determines a student’s eligibility for
special education based upon how he or
she responds to a set of “scientific,
research-based” interventions. Such inter-
ventions are generally accepted to mean
those based on research that has been pub-
lished in a recognized journal or academic
forum and peer-reviewed.

At the initial stages, the interventions
are delivered in the real world of the public
school classroom. The student’s responses
(or failure to respond) to first-level inter-

ventions inform teachers whether the stu-
dent needs the next level of interventions,
and so on until the nature and intensity of
the educational inputs reach equilibrium
with the student’s capacity to benefit from
instruction and to achieve reasonable profi-
ciency in the skill being taught.

Though there is no legal requirement to
do so, most RTI models use a “three-tier”
system. A student remains in regular edu-
cation throughout Tier 1 and 2 interven-
tions, which consist entirely of regular edu-
cation services and resources.

If the child does not respond success-
fully to Tier 2 interventions, a special edu-
cation referral is made. The multidiscipli-
nary team determines eligibility based on
the data gathered in Tier 2 plus any addi-
tional assessments. Thus, the change from
Tier 2 to Tier 3 is where IDEA’s require-
ments for eligibility and initial placement
come in.

The discrepancy criterion

In contrast to RTI, the eligibility of stu-
dents in the SLD category has historically
been determined by use of the “discrepancy
criterion.” This consists of a statistical com-
parison of the student’s IQ with his or her
score on a standardized academic achieve-
ment test.

Under that system, if there is at least a
1.5 standard deviation between the two
scores, the student is said to have a “severe
discrepancy” between intellectual ability
and achievement. If the student’s school
performance indicates he or she is not
receiving meaningful benefit from the regu-
lar education curriculum—and if the dis-
crepancy cannot be attributed to such fac-
tors as poor teaching or socioeconomic dis-
advantages—such a student would be con-
sidered eligible in the SLD category.

It is difficult to overstate the revolution-
ary character of eliminating the discrepancy
criterion as the primary factor in determin-
ing SLD eligibility. For many, the 1.5 stan-
dard deviation between IQ and achieve-
ment scores is more than a mere criterion
or indicator. Many of us have become
accustomed to viewing it as the very defini-
tion of the SLD category.

In other words, to have a learning dis-
ability means having a severe discrepancy
between intellectual ability and academic
success. Viewed in that light, it is not diffi-
cult to understand the anxiety of some
members of the SLD community.

Critics of the discrepancy criterion argue
that it cannot reflect anything more than a
“snapshot” of the student on the given day
or days of testing, and that teachers of stu-
dents with learning disabilities often
encounter students in their caseload whose
daily classroom performance does not
match the profile derived from academic
achievement tests.

Many believe RTI, with its focus on
responses to classroom instruction and the
“longitudinal” collection of data, gives a
more authentic picture of the student’s
actual needs and strengths in relation to
the “real world” of public school education.

RTD’s detractors, on the other hand, see
it as a crude tool, lacking the refinement of
identification that is perceived as one of
the benefits of typical academic achieve-
ment tests.

School boards must realize that the
SLD advocacy establishment is on record
as opposing or at least being very uncom-
fortable with RTI. For example, the Learn-
ing Disabilities Association (LDA) is
widely regarded as being opposed, because
its publications, while stopping short of
outright opposition, point out multiple
reasons for caution.

We are finding that SLD advocates gen-
erally favor the traditional discrepancy
model and are extremely reluctant to see it
fall out of use. This means school districts
planning to implement RTT should be pre-
pared, not only for the various technical
challenges, but also for the potential politi-
cal unrest that might result.

Issues for discussion

If a district is considering or already
embracing RTI, the school board has an
opportunity to exercise policy leadership
and oversight that will enhance the dis-
trict’s prospects of success. Seven questions
can frame a discussion among the board,
administrators, and legal counsel before the
district implements RTT.

* How does the district plan to address
the “research-based” requirement?

Court decisions continue to support dis-
tricts in the use of “eclectic” instructional
approaches, and the academic literature
supports the use of a variety of instruction-
al methods. But for RTT evaluation purpos-
es, the eclectic approach presents a poten-
tial problem.

Not only do we run a legal risk if any of
the techniques in our multimethodological
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toolbox are deemed not to be “research-
based,” we also must be prepared to counter
the argument that, to be successful, a singu-
lar intervention methodology must be deliv-
ered with fidelity to the underlying doc-
trines and precepts of the specific method.

This critique is at the heart of a conflict
between two approaches to RTI, the “prob-
lem solving” (PS) approach and the “proto-
col” approach.

The protocol model uses a single system
of strictly prescribed interventions, while
the PS approach places the selection of
interventions under the control of expert
teachers who will vary the instructional
inputs at each level according to individu-
alized criteria. If the district has chosen the
PS model, it will be important to have a
clear plan for maintaining compliance with
IDEA’s “research-based” requirement.

* What other evaluative methods will
be used alongside the RTI system?
Specifically, will the traditional discrepan-
cy model be included as an alternative?

Neither IDEA 2004 nor the new regula-
tions prohibit districts from continuing to
use the discrepancy criterion. Experience in
the 2005-06 school year with the attempt
by some districts to use an “either/or” sys-
tem of traditional and RTI models resulted
in many families opting for traditional test-
ing. This was seen as substantially weaken-
ing districts’ progress toward a thriving and
robust RTT system.

Some districts plan to eliminate the dis-
crepancy model completely in the 2006-07
school year. Although this is permitted
under IDEA 2004, a district must use a
variety of assessments and techniques in
evaluating a student. It cannot rely upon a
single test or method.

* How has the district prepared to
ensure that funding violations do not
occur?

In general, a student must be “eligible”
in order to qualify for services supported
with IDEA funds under Part B, the part of
the act that most concerns school district
programs. However, most RTI plans involve
some level of service from special education
in the pre-eligibility phases. Under IDEA
2004 a school district can use up to 15 per-
cent of its Part B funding for “early inter-
vening services” benefiting students who
have not yet been determined eligible.

Beyond the 15 percent level, pre-eligi-
bility interventions cannot be funded using
Part B funds, except where the non-eligible
students just happen to benefit incidentally
from services provided to eligible students.
Special education staff must be cautious
about the allocation of Part B funds to the

lower-tier interventions. This presents a
particular concern with regard to use of the
PS approach in Tier 2, described above.

* How will the district deal with stu-
dent discipline issues in the “pre-eligibili-
ty” phase of RTI?

Special education protections for stu-
dents in school disciplinary proceedings
generally do not come into play unless and
until the student is formally identified and
placed as a special education student.
There is one important exception to this
rule, however: where the school “had
knowledge” before the discipline violation
that the student might be eligible.

The concern with IDEA 2004 is that
the RTI model may, by its very nature,
result in the “knowledge” that the student
has a learning disability. This could mean
that a student who is at some early point in
the RTI evaluation process and has not yet
even been identified as eligible would nev-
ertheless have the benefits of special educa-
tion protections in disciplinary processes.

Diligence in processing the RTI evalua-
tion data and prompt decisions will be nec-
essary to counter the anticipated claims
that a district artificially “held” a student at
Tier 2 in order to subject him or her to reg-
ular discipline.

* How will the district address
parental concerns that the eligibility
determination is being delayed unneces-
sarily?

The issue of delay in reaching Tier 3 of
RTT has implications beyond discipline.
Because of its “longitudinal” nature, RTI
necessarily needs time to work its magic.
The fact that a student is undergoing “eval-
uation” almost continuously from the time
he or she first walks through the school-
house door means eligibility could be deter-
mined earlier in the student’s education.

In theory, this is a major advantage for
the child. The buzz words for proponents
are that the student need not “wait to fail”
before being referred for special education
evaluation.

However, the SLD advocacy community
fears exactly the opposite—that districts
will “use” RTI to delay identification, in the
face of parents’ requests for immediate for-
mal testing for eligibility. Districts intending
to use a “pure” RTI system must prepare a
coherent and consistent response when
parents request traditional testing while the
RTI process is still incomplete.

* How does the district plan to deal
with requests for independent education-
al evaluations?

If parents disagree with the district’s
evaluation, they can request an independ-

ent educational evaluation (IEE). As long
as the IEE fulfills the district’s criteria for a
special education evaluation, it must be
provided at public expense, unless the dis-
trict wishes to defend its own evaluation in
a due process hearing.

On one hand, when the district’s evalu-
ation is based upon the collection of data
over time pursuant to the RTI model, it is
not feasible—logistically or financially—to
use an IEE process that would duplicate the
district’s RTT process.

On the other hand, since under IDEA
2004 the district cannot be required to
consider the discrepancy criterion, if the
[EE were based upon traditional discrepan-
cy model testing, it would not be relevant.
Presumably, the district’s position would be
that it does not have to consider paying for
an IEE of a kind not applicable to the dis-
trict’s eligibility criteria. But it also must
provide a framework for an IEE that would
meet the district’s requirements while being
feasible to perform.

* What is the district’s plan to ensure
that any evaluation, RTT or otherwise, is
complete in time to make the eligibility
determination in accordance with the
state’s time-line?

Most states have rules specifying how
many days after a child’s initial special edu-
cation referral the school has to make an
eligibility determination. In other states,
the deadline is set by federal law.

In light of the “longitudinal” character
of the RTI process, it will be important to
make sure the district’s staff has a plan for
coordinating RTI-based evaluations with

the deadline.
Conclusion

Some of the foregoing questions are not
difficult to answer, if districts apply reason-
able professional knowledge and common
sense. Others probably will remain head-
scratchers for some time to come.

The point for school boards is not that
districts need to know the definitive
answers right now. The point is to make
sure the district has thought about the
questions and has a definite plan for
addressing them.

One hopes the discussion opens each
district to a more progressive overall
approach to the evaluation of students in
the SLD category. If so, the future for stu-
dents with disabilities in public education
will be brighter.

Darryl L. Farrington of the Denver law firm of Sem-
ple, Miller, Mooney & Farrington PC is a member
of the NSBA Council of School Attorneys.
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Disproportionality: A complex issue of equity in schools

By Russell Skiba

he problem of disproportionate
representation of some groups in
special education, most notably
African American students, has
long been a central concern and the sub-
ject of court cases, federal panels, and
extensive research. IDEA includes provi-
sions for states to monitor data concerning
minority disproportionality and address
disproportionality when it is found.

How do we measure it?

Disproportionality exists when a specif-
ic group is over or underrepresented in a
specific category or area. It is not depend-
ent on the absolute size of minority enroll-
ment in a district. Students in a given
racial or ethnic group can be over or
underrepresented in special education
whether they represent a small minority of
students or comprise the majority.

Disproportionality can be expressed as
a composition index (African Americans
represent about 11 percent of our school-
aged population, but 27 percent of those
served in special education), a risk index
(in our district, 8 percent of all African
American students are in special educa-
tion, compared to just 4 percent of all
other students), or a relative risk ratio
(African American students in our district
are twice as likely as other students to be
served in special education).

What do the data say?

The data on minority disproportionality
have remained relatively consistent over
time. Overrepresentation in special educa-
tion has been found to be greatest for
African American students and most likely
to be found in the categories of mental
retardation and emotional disturbance.

Although eatly studies in specific dis-
tricts found some evidence of overrepre-
sentation for Latino students, more recent
comprehensive data suggest Latino stu-
dents are more likely to be underrepresented
in special education compared to other
groups.

Analyses also consistently show that
African American and, to a lesser extent,
Latino students with disabilities are over-
represented in more restrictive education-
al settings and underrepresented in less
restrictive settings. Given the federal man-
date to serve students with disabilities in
the least restrictive environment, this
could be an even greater cause for con-

cern than overall disproportionality in spe-
cific disability categories.

What causes disproportionality?

The issue of minority disproportionality
in special education is highly complex. No
one factor can be identified as its cause.
Rather, a number of hypotheses that might
explain racial disparities in special educa-
tion have been proposed and studied:

¢ Test bias. Court cases in the 1970s
and 80s tended to focus on whether tests
that were biased against minorities yielded
low scores that increased the probability of
special education identification. With
some exceptions, research has tended to
show that test bias, in and of itself, is not
sufficient to explain the problem.

* Poverty. Research in psychology and
education has shown that factors associat-
ed with poverty, such as low birth weight,
less exposure to educational materials, or
exposure to lead, can place a child at risk
for lower achievement. In terms of minori-
ty disproportionality in special education,
however, socioeconomic status has been
an inconsistent and somewhat weak pre-
dictor. Poverty is probably part of the
story, but not the entire story.

* Family issues. On an individual
level, economic disadvantage can clearly
lead to greater challenges in parenting
that can leave some children less prepared
for school. Yet there is no current evi-
dence that African American families are
in general less capable than white families.
Thus, each family should be approached
on its own merits, not as a representative
of a racial group.

* The special education process. In
its recent report, the National Research
Council found evidence of bias in the spe-
cial education eligibility determination
process to be “mixed.” The council con-
cluded, however, that the process of spe-
cial education is often begun too late and
that there seems to be no guarantee that
those who enter special education are the
“right students.”

* General education. Extensive
research has shown that poor and minori-
ty students are more likely to be taught by
teachers with less experience and expert-
ise, in more poorly funded schools that
have difficulty recruiting and retaining
both teachers of color in particular and
teachers generally. Students of color may
face low expectations or a cultural mis-

match regarding expectations for ability or
behavior. These reduced educational
opportunities contribute to the increased
likelihood of referral of minority students
to special education.

Those seeking to address disproportion-
ality need to consider a number of
hypotheses simultaneously.

Five steps for school boards

Unfortunately, states are only begin-
ning to address these issues, so there is lit-
tle guidance available to school boards on
the most effective interventions.

There is no need for school boards to
wait for the states before taking action,
however. The Equity Project and the
National Center for Culturally Responsive
Educational Systems have identified some
steps that appear to be effective:

(1) Form a district team to examine
the question. A team-based approach
allows a variety of perspectives to emerge.
To be most effective, the team should be
culturally diverse and should include rep-
resentatives of both general and special

WHAT IDEA 2004 SAYS ABOUT

DISPROPORTIONALITY

States must:

¢ Collect data to determine if sig-
nificant disproportionality is occur-
ring in school district identification of
children as having disabilities, the
identification of children with particu-
lar disabilities, educational place-
ments, and disciplinary actions; and

* Review and, if necessary, revise
policies, procedures, and practices
used in identification and placement
if significant disproportionality is
identified.

School districts with significant
disproportionality must:

¢ Reserve the full 15 percent of
their IDEA Part B funds for compre-
hensive early intervention services,
especially for children in the overrep-
resented groups (this is the maxi-
mum amount a district otherwise is
permitted to reserve for this pur-
pose); and

¢ Publicly report on the revision of
policies, practices, and procedures.
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education, as well as building-level and
central office personnel.

(2) Examine the data. A review of the
data can lead to a number of questions. In
what disability categories and among which
groups is there overrepresentation? Are
minority students underrepresented in the
regular classroom or overrepresented in
more restrictive settings! Are certain
schools more likely to refer a disproportion-
ate share of minority students to special
education?! To what extent are there racial
gaps for other important indicators, such as
academic achievement or school discipline?

An important point for school board
oversight is that disproportionality in spe-
cial education is not simply a special edu-
cation issue. Rather it might be seen as
the “canary in the coal mine” that sug-
gests other issues of equity in the district
might need to be explored, as well.

(3) Develop hypotheses. Once the
data are examined, the team will almost
naturally begin a process of considering
the possible reasons for disproportionality.
This process will be most effective if all
possible hypotheses are considered. This
can be sensitive but is necessary. In partic-

ular, if progress is to be made, the team
must have the courage to openly discuss
issues of race and equity and to consider
hypotheses that represent the perspectives
of all affected groups. School board leader-
ship can help make this happen.

(4) Develop a plan. A number of
intervention practices have been suggest-
ed for addressing minority disproportional-
ity in special education, including
improvement of the prereferral process,
improved classroom management, early
intervention, professional development in
the area of cultural competence, and pro-
grams targeted at parenting issues. An
effective program might require some
combination of these and other strategies
and should be tailored to the needs identi-
fied through the analysis of local data.

(5) Continue to monitor. Whatever
intervention the school district chooses, it
is important for the board to continue to
monitor the extent of racial disparity. It
might be extremely valuable, for example,
for a district to better monitor its referrals
to special education to ensure that all such
referrals are appropriate. But changing the
referral process might not change the over-

representation of minority students in spe-
cial education. Only by continuing to
monitor disproportionality and maintaining
its focus on that goal can a school board
know if new programs intended to address
racial disparity are succeeding.

Issues of racial disparity in education,
including special education disproportion-
ality, admit of no simplistic solutions. The
existence of numerical discrepancies by
race does not make it necessary to allege
discrimination or assess blame.

On the other hand, districts that
appear to be most effective accept that
disproportionate numbers clearly indicate
a problem that needs to be addressed,
and they make a commitment to do so.
From that point, it is possible to work
collaboratively with all segments of the
community to seek solutions that can
improve equity in both special and gener-
al education.

Russell Skiba is professor in the Department of
Counseling and Educational Psychology at Indi-
ana University Bloomington and director of the
Equity Project at the Center for Evaluation and
Education Policy.

MEMO

Continued from page 5

to engage in general oversight, correct?

Q: “But in this case, you didn’t just
exercise oversight, you got your hands dirty
and got directly involved, didn’t you?

Q: “You got involved because Mr. Y is
your friend, correct?

Q: “You and Mr. Y go to the same
church, correct?

Q: “You don't get personally involved in
all special education complaints, do you?

Q: “So, in order for someone to get sim-
ilar treatment, at least as far as you are
concerned, they have to be a Baptist,
right?”

Lesson Four: When it comes to special
education and student information, nothing is
off the record. Take this exchange from a
recess during a board meeting:

Parent: “I just don’t understand why the
school won’t help my child. It’s like you're
punishing my son because of our personal
disagreem ...”

Board member: Cut the crap, June! You
know we can’t afford it. If we did this for
you, we'd have to do it for every other
autistic student. We won the due process.
Just get over it.”

Board chair: “Okay, let’s resume the

meeting. You two can deal with this later.”

When I expressed concern about confi-
dentiality, I was assured that “the meeting
had not yet begun, and all comments were
off the record.” Not so.

Since the comments were made by a
school board member incident to a public
meeting, they are public. “Off the record”
refers to a courtesy offered by members of
the press not to attribute or publish cer-
tain information. It is not a legal category
governing the communication of student
information. Privacy laws may apply.

Lesson Five: If you receive a friendly
mwitation to an [EP meeting, write down the
student’s name and, using every diplomatic skill
you possess, politely decline. With your next
breath, contact the appropriate school dis-
trict administrator or, if you cannot reach
him or her, your school board lawyer.

A number of years ago, I received a
phone call from a school board member
announcing her frustration at “the meet-
ing.” I listened for a few seconds before it
struck me she had just stepped out of an
ongoing [EP meeting. I asked, “How is it
that you came to be at an IEP meeting?”
She responded, “Ms. X asked me to attend
to keep an eye on things.”

“Horror” does not begin to describe the
feeling that crept over me.

The occasions at which board members
may find themselves properly invited to an
IEP meeting are extremely rare. Federal law
permits a board member to attend as a
member of the IEP team when invited by
the parents or district because he or she
possesses special knowledge or expertise
regarding the child.

If you ever are inclined to accept an
invitation like this, proceed with caution
and advise everyone that you are attending
in a private capacity only. The peril is that
a statement by a board member could be
taken as district policy.

A final overall lesson: Every now and
then, I am asked if special education law
ever makes sense. I give two answers. The
first is pure therapy: No!

The second is more responsible and
more accurate: Yes, if you remember one
thing. It is not about the adults who get
twisted up in it from time to time. Nor is it
about winning and losing legal challenges.
It is about what must be done to give a dis-
abled student a fighting chance to partici-
pate in and become a vibrant part of our
society.

Deryl W. Wynn of McAnany, Van Cleave &
Phillips PA, in Kansas City, Kan., is national
chair of the NSBA Council of School Attorneys.
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Continued from page 1

Colorado school lawyer Darryl Farrington
focuses a separate article on the tricky
questions districts should be prepared to
address regarding RT1.

Indiana University Professor Russell
Skiba concludes by discussing the problem
of “disproportionality” in special education
referrals and placements, another focus of
IDEA 2004. State school boards associa-
tions have found that one quality of effec-
tive school boards is that they persistently
demand and use data. Skiba suggests how
to apply that insight to this question of
overrepresentation.

Promises broken, promises kept

No discussion of special education
ever is complete without pointing yet
again to the fact that it’s been 31 years
since Congress committed to contribute
40 percent of IDEA’s costs. The federal

contribution peaked a couple of years ago
at less than half that amount. States and
school boards get to make up the short-
fall, about $53.6 billion over the past five
years.

In 2004 Congress authorized IDEA
funding levels that were intended to
serve as its schedule to reach the full 40
percent by 2011—just 36 years late.
Think of this schedule as congressional
AYP Sadly, in the very first year Congress
failed to make AYE and it doesn’t appear
likely to make the grade this year either.
If the education community can be
accused of harping ad nauseum on this
funding problem, we’re decades past the
point at which congressional broken
promises should have started inducing
nausea among constituents listening to
yet the latest excuse.

Indeed, U.S. Sen. Jim Jeffords of Ver-
mont abandoned his GOP colleagues in
2001 and became an independent largely
out of disgust over his unsuccessful

attempt to redirect $200 billion of Presi-
dent Bush’s tax cuts to meeting the needs
of children with disabilities. Not that the
Democrats who consequently gained con-
trol of the Senate came through either.

Shortchanging special education so
systematically forces more painful choices
on responsible school districts, contribut-
ing mightily to disputes with disappointed
parents. This, of course, only drives up
costs.

Nevertheless, for all the act’s problems,
and for all the federal hypocrisy, the
underlying commitment embodied in
IDEA is one of the most profoundly
decent things in American law. Our com-
mitment to helping the nation benefit
from the full potential of our children with
disabilities is part of what makes public
schools great. And although it may be
overlooked, school boards have a leader-
ship role to play here.

-Thomas Hutton, Editor.

A FEW SPECIAL EDUCATION TERMS

Child find—Legally required state
and school district efforts to locate,
identify, and evaluate all children sus-
pected of having disabilities, including
homeless children, wards of the state,
and children in private schools.

Due process hearing—An admin-
istrative hearing before an impartial
hearing officer, which either the parents
or school officials can request if they
disagree at almost any point in the spe-
cial education process.

FAPE—Free appropriate public edu-
cation. The education program required
by IDEA for all school-aged children
with disabilities; must be free to family,
reasonably calculated to confer educa-
tional benefits based on the child’s indi-
vidual needs, and provided in the least
restrictive environment.

IEE—Independent Educational Eval-
uation. An evaluation of the child’s
needs to which parents who disagree
with a school district's evaluation are
entitled, at public expense. It is made
by an expert not associated with the
district.

IEP—Individualized Education Pro-
gram. An annually updated document
setting forth the plan for meeting the
individual child’s needs. It describes
child’s current performance, outlines
appropriate learning goals and objec-
tives, and details the special education
and related services to be provided.

IEP meeting—Meeting required at
least annually in which the IEP team
develops the IEP for the student.

IEP team—Group of teachers,
other professionals, and parents who
convene to develop the child’s IEP.

IDEA—The Individuals with Disabili-
ties Education Act.

IDEA 2004—The 2004 reauthoriza-
tion of IDEA.

IDEIA—The Individuals with Disabili-
ties Education Improvement Act, referred
to in these pages as IDEA 2004.

Least restrictive environment—
Principle included in definition of FAPE
that, to the maximum extent appropri-
ate, children with disabilities are to be
educated with children who are not dis-
abled, rather than in separate classes
or schools.

Manifestation determination—
The legal requirement that, if the child
is to be removed from the current
placement for more than 10 days for
disciplinary reasons, the school first
must determine the child’s behavior
was neither caused by, nor had any
direct and substantial relationship to,
the child’s disability. This determina-
tion is typically made by school per-
sonnel, such as relevant members of
the IEP team, and the parents.

Part B funds—Refers to the part of
IDEA that most directly concerns school
district programs and is the primary

source of federal funds for special edu-
cation.

Related services—All of the serv-
ices necessary for student to benefit
from special education, which IDEA
requires the school district to provide.
These can include transportation and
medical, diagnostic, therapeutic, and
assessment services, as well as assis-
tive technology devices and services.

Specific Learning Disabilities
(SLD)—A disorder in one or more of
the basic psychological processes
involved in understanding or using lan-
guage, spoken or written, that may
manifest itself in an imperfect ability to
listen, think, speak, read, write, spell, or
do mathematical calculations. These
include conditions such as perceptual
disabilities, brain injury, minimal brain
dysfunction, dyslexia, and developmen-
tal aphasia, but they do not include
learning problems that are primarily the
result of visual, hearing, or motor dis-
abilities, of mental retardation, of emo-
tional disturbance, or of environmental,
cultural, or economic disadvantage.

“Stay put”—The general rule in
IDEA that the child must remain in the
current educational setting while a due
process hearing is pending. This rule
also has applied when disciplinary
hearings are pending, but IDEA 2004
makes some changes in this situation
that attorneys are still working through.
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