@NM)MZ
oba. Affiliate

National School
Boards Association

|

April 2005
www.nsba.org

nsider

PRACTICAL PERSPECTIVES ON SCHOOL LAw & PoLIcy

CONFERENCE ISSUE No. 1

A Membership Benefit of

NSBA National

Affiliates

School Law and Policy—You Asked!

Essential answers to your burning legal questions

By Thomas Hutton

n the lead-up to its 2004 Annual Con-

ference in Orlando, NSBA solicited

school law and policy questions for a

special roundtable discussion. Members
submitted their questions electronically on
a page set up for that purpose on the
National Affiliate website,
www.nsba.org/na.

In Orlando, Thomas E. Wheeler, a
member of the board of directors of the
NSBA Council of School Attorneys and a
partner at the Indianapolis firm of Locke
Reynolds LLE addressed many of the ques-
tions, illustrating some points with eye-
opening anecdotes from his own practice.

As we promised at the session, this spe-
cial issue of Leadership Insider is a brief
recap of the legal points discussed. Some
questions are more relevant to administra-
tors than to school board members, while
others are more clearly matters of gover-
nance. These are general answers, howev-
er, so bear in mind that laws vary from
state to state and from circuit court to cir-
cuit court.

« What rights do students have

= When school officials question
them about matters with criminal
implications?

How does Fourth Amendment protec-
tion against unreasonable search and
seizure apply? Do students have a Fifth
Amendment right against self-incrimina-
tion?

In matters of student discipline, bear in
mind that this is school, not Law and
Order. Many of the constitutional rights
portrayed so often in TV and movies

apply differently in a school setting than
in the adult world.

In New Jersey v. T.L.O. (1985), the
Supreme Court ruled that the Fourth
Amendment holds school officials to a
lower standard than it does the police.
Law enforcement authorities must have
“probable cause” to take people into cus-
tody or search them, but school officials
need only have a “reasonable suspicion.”

Assuming that questioning a student is
a “seizure” for Fourth Amendment pur-
poses (and this is debatable), “reasonable
suspicion” means, first, the seizure must be
reasonable at its inception, based on a
variety of factors. These factors include
the likelihood that the student has violat-
ed a rule, the degree of infringement on
the student’s privacy, the purpose of the
seizure, the seriousness of the problem,
and the student’s age, school history, and
the like.

The seizure also must be reasonable in
its scope. That is, the duration and type of
questioning must be reasonable in light of
the circumstances that justified the
seizure. A serious safety concern, like a
bomb threat, would justify more intense
questioning than would a minor infrac-
tion.

Sometimes the dividing line between
school and Law and Order works to the
student’s advantage as well. Although stu-
dents don’t have the same legal protec-
tions in certain school matters as they do
in criminal matters, there are limits on
how the information gained under the
school’s lower legal standard can be used
subsequently in criminal proceedings.

In general, then, students cannot
“plead the Fifth” if they are being ques-
tioned by school personnel. Similarly, the
vice principal doesn’t give Miranda warn-
ings to students. But whatever a student
says in such circumstances will probably
be inadmissible in any subsequent criminal
proceeding arising from the same conduct.

The line between school and Law and
Order can get a little trickier when the
police show up at school wanting to ques-
tion a student.

The school’s authority over the student
can complicate the student’s legal protec-
tions in regard to the police. The police
have to follow their normal rules, even in
a school setting. If the police want to
question the student, it’s probably advis-
able to insist on notifying the parent first
and giving the parent a chance to attend
the questioning.

Another uncertain area concerns state
laws requiring schools to notify police of
particular infractions, such as drug posses-
sion. For school discipline purposes, the
school’s less stringent rules apply to the
questioning, but there may be serious
questions about whether any information
obtained under those rules and reported
to authorities can be admitted in a subse-
quent criminal action.

Bottom line: In interactions between
schools and the police, it pays to have
well-thought-out protocols for school per-
sonnel to know and follow. These situa-
tions can be sudden and high-pressure
affairs. Working things out in advance
with your district legal counsel, perhaps in
cooperation with the police, can avoid
headaches later.

Where does the school resource officer
or liaison officer fit in? Most courts have
held that when these officers are acting on
their own authority in schools—and thus
are wearing their “school employee” hat—
the lower, “reasonable suspicion” standard
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applies to their searches and seizures.
However, when they or other school
employees are acting on behalf of law
enforcement agencies, or when outside
law enforcement personnel are significant-
ly involved in some way, the higher consti-
tutional protections apply.

When only school personnel are doing
the questioning, as a legal matter the par-
ent generally does not need to be present.
Still, depending on the gravity of the
offense, it may make sense to wait for the
parent before beginning the questioning.
This might help avoid disputes later over
what took place and whether school per-
sonnel acted appropriately. The parent
may even turn out to be helpful.

= Can schools reduce students’
= grades for misconduct?

In general, schools should not lower a
student’s grade as a consequence for
nonacademic behavior, such as smoking or
drinking. Some courts have found that
doing so violates the student’s constitu-
tional right to substantive due process,
essentially because there is no reasonable
relationship between the misbehavior in
question and academics. Instead, grades
should be based upon a standard of
acceptable academic performance.

However, a student’s grade generally
may be reduced because of absences or
frequent tardiness. After all, absenteeism
or truancy has a definite and direct impact
on classroom academic performance.

Things might be stickier when it comes
to co-curricular activities for which grades
are assigned. Some courts have found that
students who misbehave at a band con-
cert, for example, though not in music
class, can lose grade points, because these
nonclassroom activities normally are part
of the student’s grade.

Q « Can students claim self-
= defense when they have
been disciplined for fighting?

This is another instance where “This is
school, not Law and Order” applies. Self-
defense is a defense under state criminal
laws, but it need not be under school dis-
ciplinary policies—unless the school board
or administrators so choose. Some do, but
other policies and student conduct codes
stipulate that any student involved in a
fight may be punished, regardless of who
started it.

There are practical considerations in
favor of this option. The school may not
be able to reach a conclusion about the
fighters’ inevitably conflicting claims, or it

may be impractical to spend the time and
energy trying to do so in every case. A
strict rule also can provide the students a
good excuse to back away from a fight
without losing face. Finally, across-the-
board rules arguably help ensure that all
students face “equal justice,” instead of
singling out some more than others.

That said, you've no doubt read
embarrassing horror stories about “zero
tolerance” policies. While school boards
have a legitimate need to preserve parent
and public confidence about school safe-
ty, they should consider carefully how to
balance these considerations against the
risks of depriving administrators of any
discretion at all.

The silly results of inflexible policies—
or of applying the rules too mechanical-
ly—are pounced on gleefully by the news
media and others who are fond of ridicul-
ing schools. They may also lead to law-
suits, which cost the district money even if
it prevails in the end.

You can always call your policy “zero
tolerance” if you like. School officials still
can be allowed to discipline any student
involved in fighting, and some will choose
to do so. But leaving wiggle room for some
common sense discretion may be a good
way to avoid problems.

Q « Can schools discipline stu-
= dents for drawing up ‘hit lists’?

In the wake of Columbine and other
student shooting incidents, schools are
more attuned than ever to statements and
other forms of expression that appear
threatening. Yet kids sometimes do and
say stupid things, sometimes just to vent,
sometimes deliberately to shock. School
officials confronting uncertain situations
sometimes make judgment calls that later
turn out to be questionable. And some-
times the questions come in the form of a
lawsuit.

Drawing up “hit lists” may merely be
childish hyperbole on a student’s part. But
many schools feel they don’t have the lux-
ury of assuming the best, and they have
taken strong disciplinary action in
response to the discovery of such lists.

Courts have said that schools can take
action in response to a “true threat.” For
legal purposes, whether a threat is a true
threat does not depend on the actual
intent of the student who makes it, the
ability of the student to carry it out, or
even whether it was based in reality.
Rather, the key is whether an “objective,
reasonable person” would have believed
the threat to be serious. The court may
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look to factors such as the student’s past
history, whether the language used seemed
to be just an attempt at humor, and
whether the list was communicated to
anyone else.

Even if the hit list is not a true threat,
school officials still can respond out of
concern about substantial disruption of
school activities. A student’s statement
about harming classmates may not be seri-
ous, but administrators may have good
reason to believe that other students will
be sufficiently upset by the statement as to
warrant school action.

Here again, the court typically applies a
“common sense” test, asking whether the
fear was well-founded from the perspec-
tive of a reasonable school official. School
officials don’t necessarily need to wait for
the substantial disruption to occur before
acting, but they do need to have reason-
able grounds to believe it likely.

As with the discussion of self-defense,
school officials should think through their
“zero tolerance” policies.

=« What is the school’s liability for
= Unauthorized transportation of
students by school staff?

What if there is an accident when a
coach or teacher transports students in
his or her own vehicle without authoriza-
tion? What if there are allegations of
impropriety?

This is one of those areas where legal
considerations bump into practical reali-
ties. Coaches and teachers may find it a
simple matter of convenience or of
responsible adult supervision to help stu-

dents out by driving them somewhere.
And many teachers know students who
could benefit from a trusting relationship
with an adult role model.

But the safety and liability concerns are
real. If a school has no guidelines for when
school personnel can transport students,
or if it knowingly ignores violations of
such a policy, an enterprising trial attorney
might argue that the school district was
negligent in providing for the safety of stu-
dents while they were under staff supervi-
sion.

Perhaps more significantly, a much-
publicized 2004 report commissioned by
the U.S. Department of Education pur-
ported to find that as many as 10 percent
of American students may be subject at
some point in their school years to inap-
propriate sexual conduct by school
employees. While these numbers are dis-
puted, and while they include such con-
duct as inappropriate comments, there’s
no disputing that inappropriate incidents
do occut. When a school district has
notice of an untoward relationship but is
“deliberately indifferent” to the allega-
tions, it opens itself up to liability.

This potential liability—and, more
important, the welfare of children—means
school districts must take such allegations
seriously, despite the discomfort of investi-
gating them. It also has led many districts
to adopt policies establishing guidelines on
employee transportation of students and
other situations where an employee is
alone with a student.

Given the practical realities, common
sense procedures and practices might be

FOR MORE INFORMATION ON SCHOOL LAW

Your district’s own legal counsel is the
best source of legal advice on issues
confronting the district. Naturally,
NSBA believes members of the Council
of School Attorneys have some major
advantages in serving their clients.
Find out more at www.nsba.org/cosa.
Here are some other places to turn for
information:

NSBA's Leadership Insider is mailed
to you with School Board News. Past
issues and additional resources also
are accessible from the National Affili-
ate website, www.nsba.org/na. If you
need help accessing the members-only
resources, follow the instructions on
the log-in prompt.

NSBA also publishes a weekly e-
newsletter called Legal Clips, available
to anyone, free of charge. Legal Clips
provides brief summaries of news sto-
ries and court decisions affecting pub-
lic schools, with links to other
resources. Written for non-attorneys, it
has become popular with board mem-
bers, administrators, and others. You
can check out a sample issue and sub-
scribe or unsubscribe at www.nsba.
org/legalclips.

Your state school boards association
probably provides additional legal and
policy resources, programming, and
services, which are especially important
for laws specific to your state.

found to avoid problems without needless-
ly tying the hands of school personnel. For
example, a teacher might be required to
notify the district or parents when trans-
porting a student, parents might be asked
to consent in advance, or school employ-
ees might be required to avoid one-on-
one situations by ensuring that another
student or employee is present.

=« What is the school attorney’s
= responsibility to the school
board and its members?

Attorneys occasionally find themselves
in delicate situations because of demands
by individual board members or conflicts
between the superintendent and the
board. In such situations, attorneys are
subject to the Rules of Professional Con-
duct developed by the American Bar
Association and adopted, sometimes with
modifications, by the individual states.

Rule 1.13 provides that an attorney
who is “employed or retained by an organ-
ization represents the organization acting
through duly authorized constituents.” For
school attorneys, this means that the real
client is the school board—not the super-
intendent, and not individual board mem-
bers. This is the case even for in-house
attorneys who are supervised by the super-
intendent. As a practical matter, the board
often delegates to the superintendent the
authority to obtain legal services.

In some situations, the lawyer is per-
mitted to represent an individual employ-
ee or board member, too. Complications
arise where there is a conflict of interest
between the individual and the board as
whole. If the board’s interests are adverse
to the individual’s, the attorney has an
ethical obligation to remind everyone
who the client is. Even if there is a con-
flict of interest, the board still can agree
to dual representation under some cir-
cumstances, but it must affirmatively con-
sent to this.

If the attorney knows that an employee
or board member is acting in a way that
violates that individual’s legal obligation
to the school district or that is a legal vio-
lation for which the district could be
liable, and if this violation could result in
substantial harm to the district, the lawyer
must proceed “as is reasonably necessary
in the best interest of the organization.”
This generally means the lawyer has three
options: (1) to ask the individual to
reconsider; (2) to advise the board mem-
ber or superintendent to obtain a separate
legal opinion or separate legal representa-
tion; or (3) to refer the matter to the
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school board as a whole.

If the attorney takes these steps and
the board as a whole responds in a way
that still clearly violates the law and is
likely to result in substantial injury to the
district, the attorney may resign. No attor-
ney likes to burn bridges or be perceived
as betraying a relationship. But board
members and administrators should be
aware that their lawyers are subject to
these ethical rules.

= Are schools liable for items
= sent via district e-mail?

Improper electronic transmissions over
school e-mail is probably not a big liability
concern for schools. The federal Commu-
nications Decency Act of 1996 provides
immunity from liability for an operator of
an “interactive computer service.” This
includes entities that enable computer
access by multiple users to a computer
server, including such systems or services
offered by educational institutions. While
courts have not yet made clear whether
school districts would fit this definition, a
case could be made that they do.

There are exceptions to this immunity,
however. The district still can be subject
to liability for violations of criminal law,
intellectual property law, state laws that
are not inconsistent with the Communica-
tions Decency Act, and communications
privacy laws. And if the district itself is
the source of the offensive content, the
immunity does not apply. Individual dis-
trict employees remain liable in their indi-
vidual capacities, although not in their
official capacities.

As a practical matter, it is impractical
for districts to police carefully what is
transmitted using school e-mail. This real-
ity should be persuasive to a court.

Q « Can schools discipline
= students for ‘cyber-bullying’?

The connection between bullying and
school violence and suicide has received
much attention in recent years. And many
people are asking whether schools can do
more to spare children from the uglier
forms of what once was seen as an
inevitable rite of passage.

Technology has brought a new variety
of the old problem: so-called cyber-bully-
ing, in which the bully uses the Internet,
e-mail, or text messaging. This presents
schools and courts alike with novel issues.
Two legal complications affect school deci-
sions about whether and how to do some-
thing about it: First, much or all of the
bullying may be engaged in off-campus,

and second, there are First Amendment
free-speech considerations.

When a court is asked to overturn a
disciplinary action for off-campus conduct,
it looks at two main factors: (1) whether
the conduct was related to a school pro-
gram, or (2) whether the conduct had any
direct and immediate impact on school
discipline or on the safety and welfare of
students or staff. In addition, the discipli-
nary action taken also must be reasonable
in scope and should relate to the school’s
purposes.

In general, courts have upheld disci-
plining students for threatening, harassing,
or intimidating students or school staff
members. A serious case of cyber-bullying
may be compelling to a court because both
factors apply—that is, it has a clear con-
nection to the school and an impact on
the safety and welfare of students. The
school should be prepared to document
these things. Also compelling will be evi-
dence that school equipment was used in
the bullying.

If the bullying arguably is a form of
expression, the First Amendment’s free-
speech protections may raise the legal bar.
The school is likely to prevail in a dis-
pute, however, as long as it can show it
had a well-founded concern about the
impact on the school or potential disrup-
tion.

The operative words here are “well-
founded.” Courts will not give school offi-
cials carte blanche where free speech is at
stake—especially if it appears the school
simply found the “bully’s” opinion offen-
sive or upsetting to the “victim.” Kids
sometimes say and do nasty things. A pat-
tern of harassment, a demonstrable impact
on the victim or school, concern arising
from previous incidents, or truly threaten-
ing language could help convince the
court that the school was not overreacting.

As a practical matter, it’s also a good
idea to make sure the student code of
conduct or other school policy puts stu-
dents on clear notice that they are subject
to disciplinary action for bullying, includ-
ing—if the district wants to preserve this
option—certain kinds of off-campus con-
duct. This may not be legally indispensa-
ble, but it will strengthen the school’s case
if there’s a legal dispute over a school’s
intervention.

Another interesting issue is whether
courts might hold schools legally liable for
failing to intervene to prevent severe cyber
bullying. In a legal Catch 22, some people
might accuse schools of illegally interfer-
ing in protected, off-campus expression,

while others might accuse them of failing
to protect students and employees. What-
ever position the district takes on one
question might come back to haunt the
district on the other.

Welcome to the joys of school law.
Consult your attorney on this one.

Q = Should schools regulate use
= of cell phones equipped with
cameras?

Another technological challenge is set-
ting rules for student use of cellular
phones. Years ago, many schools simply
banned cell phones from school, in part
for fear of disruption, and in part for fear
the phones might be used to facilitate ille-
gal activities like drug distribution. But as
the technology has become ubiquitous,
and in the wake of incidents like
Columbine and September 11, many dis-
tricts have relaxed their policies.

That doesn’t mean concerns about dis-
ruption have gone away. There are new
concerns, too, such as text messaging,
which some teachers worry may enable
students to cheat. And now most new cell
phones are equipped with digital cameras,
raising worries about invasions of privacy
as well, such as locker room pranks.

Basically, cell phone use is a matter of
policy, not law. School officials have a
great deal of discretion to set the rules.
Some districts still forbid students to have
cell phones in school; others allow stu-
dents to carry cell phones but prohibit
their use during school hours. Still others
have discussed banning phones equipped
with camera technology. Many school dis-
tricts establish different rules for different
grade levels. A recent gathering of Coun-
cil of School Attorneys members in Mis-
sissippi discussed the pros and cons of
technology that can jam cell phone sig-
nals in a particular area, such as a class-
room.

Districts should consider the trade-offs
between the seriousness of the problems
they are trying to avoid and the amount of
time and energy school personnel will
have to put into enforcing the rules. The
consequences for violations need to be
thought out as well. Some schools confis-
cate phones for a certain period of time;
others stipulate that phones will be
returned only to students’ parents or
guardians. Some parents may complain
about the inconvenience, but they may
become important allies in persuading stu-
dents to take the rules seriously.

Thomas Hutton is an NSBA staff attorney.
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